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THE WONDERFUL STORY OF SOUTH AFRICA 


In another part of this issue of The Banking Law Journal will be 
found an exhaustive article on the development of South Africa, which 
the reader will find of great interest and value. The article was 
prepared and the photographs were furnished by the Publicity Depart- 
ment of the South African Railways and Harbors Corporation. of 
Johannesburg, and can be relied upon for absolute accuracy of descrip- 
tion and in statement of facts. The resources of the Union of South 
African States, comprising the Cape of Good Hope and Natal prov- 
inces and the Transvaal and Orange Free State provinces, are treated 
in a story that is wonderful, and the scenery and modern development 
of cities and countries add to the recital in such a way as to make it 
indeed charming. 

So little has been written or told of what is taking place in this 
magnificent country that this article will meet a great necessity 
on the part of the American people, especially those who are interested 
in any part of the world’s development. The Banking Law Journal 
was courteously placed in the way of securing the exclusive use of 
the copy for the articles by the New York Agency of the National 
Bank of South Africa, Limited, the management of which recognized 
the importance of properly placing before the financial and business 
interests this mass of essential facts. 

In the August number the department will be devoted chiefly to an 
illustrated article on. South America. 


SEFSEEEEEO 


FAILURE OF BANK TO SECURE ADDITIONAL INDORSE- 
MENT ON NOTE, AS AGREED, DEPRIVES IT 
OF RIGHT TO RECOVER 


When a bank agrees with the accommodation indorser of a note that 
it will not discount the note, until it has secured the indorsement of 
a certain other party, it must live up to its agreement if it would 
enforce the note against the accommodation indorser. 
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The fact that, by reason of circumstances subsequently developing, 
the indorser could not reasonably have expected the bank to obtain 
the additional indorsement will not excuse it. Nor can the bank 
excuse its failure to secure the additional indorsement by showing 
that the same would not have reduced or in any way affected the 
indorser’s liability. 

This is the rule laid down by the Court of Appeals of Maryland, 
in the case of Jenkins v. National Bank of Baltimore. The opinion 
of the Court will be found among the legal decisions in this issue. 

The plaintiff bank was about to discount three promissory notes 
for $5,000.00 each, signed by a corporation, payable to the order of 
“ourselves” and indorsed in blank by the company. The defendant, 
who was the president of the corporation which signed the notes as 
maker, indorsed the notes individually for accommodation. The 
defendant indorsed the notes under an agreement with the bank that 
before it discounted them, or renewals of them, it would secure the 
individual indorsement of one Cromwell, who was interested in the 
borrowing company and served it in the capacity of treasurer. The 
first two notes discounted after this agreement were indorsed by both 
Cromwell and the defendant, but the bank failed to obtain Cromwell’s 
:indorsement on the third note or subsequent renewal notes. 

When the defendant was sued by the bank on these notes he set 
‘up ‘the agreement between himself and the bank and its violation by 
the bank as a defense. He was able to show that he was not aware 
of the fact that Cromwell had not indorsed the renewals until after 
the company had been placed in the hands of receivers, for the reason 
that in every instance Cromwell himself had taken the notes to the 
bank. 

The bank attempted to meet this defense by showing that when 
the renewals were taken to the bank by Cromwell they had already 
been indorsed by the defendant, Jenkins, whose indorsement was fol- 
lowed by that of the company. The bank argued that the order of 
these indorsements clearly indicated that: “the defendant could not 
have contemplated and depended upon the procurement by the bank 
of another indorsement ahead of his own on the notes, and that, even 
if such an indorsement had been procured, it would not have reduced 
.the defendant’s liability as the earlier indorser.” 

‘The Court answered this argument in the following words: 

~“These considerations are not sufficient to exempt the case from the 
~rule relating to the conditional delivery of negotiable instruments. 
If the bank in fact agreed with the defendant that it would not accept 
and discount the notes in suit until it had secured the other stipulated 
indorsement, it cannot, under the circumstances, excuse its failure 
to fulfill that condition on the ground that the defendant could not . 
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reasonably have expected its performance, or that his own direct 
liability on his indorsement would not have been affected.” 

The decision brings out how important it is for a bank to live up 
to the strict letter of its contract in a case of this kind, notwithstand- 
ing the fact that its neglect to do so will work no material injury to 
the: other contracting party. 


SEEEESEESESE 


LIABILITY OF BANK ON CHECK CERTIFIED IN VIOLA- 
TION OF LAW 


Even though a check is certified in violation of the banking laws 
a bank may be held liable to one who receives it in good faith and 
pays value for it. 

Among the decisions in this issue there is one by the Supreme 
Court of Michigan, Smith v. Hubbard, in which the liability of a bank 
in a case of this kind was brought under discussion. 

One Sawdon had an account in the defendant bank, which was a 
private banking institution located at Palms, Michigan. On July 27th, 
1915, there was standing to Sawdon’s credit in the defendant bank the 
sum of $75.00. Sawdon was engaged in the business of taking 
drainage contracts in different parts of the country. In this line of 
business, where a bid is made on a contract it is generally required 
that the bid be accompanied by a certified check. Sawdon, being in 
need of a certified check for $1000.00 to use in his drain bidding, drew 
his check on the defendant bank for that amount and presented it 
to the cashier for certification notwithstanding the fact that Saw- 
don’s deposit in the bank amounted to only $75.00. The cashier certi- 
fied the check upon Sawdon giving him his note for $1000.00. No 
record of the note or of the certification was entered in the books of 
the bank. The note was never paid and at the time when this litiga- 
tion arose Sawdon was financially irresponsible. 

The check referred to was payable to Sawdon’s partner Mapes, and 
Sawdon sent the check to Mapes, who was then in Arkansas. Later 
Sawdon himself went to Arkansas and, becoming indebted to a party 
by the name of Briggs, delivered the check to Briggs as collateraf 
security after Sawdon and Mapes had both indorsed it. Briggs sub- 
sequently. commenced suit on the check and recovered a judgment 
against Sawdon; he then instructed his attorney to realize for him 
upon the check as best he could, either by sale, suit or otherwise. 
The attorney later delivered the check to the plaintiff in payment 
for farm land. The plaintiff received the check without notice of 
the fact that it had been unlawfully issued and the land which he 
transferred represented full value for the check. 

It was held that, notwithstanding the illegality of the issuance of 
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the check, the plaintiff was entitled to enforce it. The cashier of a 
bank, whether private or incorporated, has inherent authority to cer- 
tify checks drawn upon the bank, and the fact that the cashier certifies 
a check drawn against insufficient funds is not available to the bank 
as a defense after the check reaches the hands of a holder in good faith 
and for value. 

It does not appear in the opinion when the plaintiff received the 
check, but it must have been quite a while after its issuance, for in 
the meantime the check had been held as collateral by Briggs and he 
had instituted and carried through to completion an action based on 
the check. Ordinary uncertified checks are required to be presented 
promptly, but this rule has no application to a check which has been 
certified. On this point the Court said: 

“Certain lines of defense available against other negotiable instru- 
ments do not apply to this class of commercial paper. To it the rules 
relative to prompt presentment for payment have scant application 
within the statute of limitations. Checks are by custom certified, 
in order that the holders may in their business transactions make use 
of them as a substitute for money, and in their function to that end 
in the business world they are not expected to be as promptly returned 
to the bank issuing them for redemption as ordinary checks, notes or 
similar negotiable paper. When so certified and issued, any holder 
who has become owner of such paper in good faith for value has a 
direct claim and right of action against the bank which certified it, 
regardless of its relation with the depositor, or condition of the 
drawer’s account with the bank, or other circumstances attending its 
certification. It is good in the hands of a bona fide holder for value, 
although the maker had no funds in the bank when it was certified.” 


Sebeebedeieteteeh 


PAYMENT OF COUNTY FUNDS BY BANK ON CHECKS 
IMPROPERLY SIGNED 


In the case of McCook County v. First National Bank of Salem, 
recently decided by the Supreme Court of South Dakota and pub- 
lished among the legal decisions in this issue, it appeared that the 
defendant bank was one of the regularly qualified depositories of the 
funds of the plaintiff county. The county funds were deposited in the 
name of the county treasurer and the law required that all checks 
drawn against the deposit should be signed by the county treasurer 
and countersigned by the county auditor. 

The officials of McCook County had been in the habit of indulging 
in rather loose practices in the matter of withdrawing county funds 
for some time. It had been the custom to permit the auditor to sign 
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checks in the treasurer’s name and then to countersign them as 
auditor. And it had also been the custom to permit various em- 
ployees in both offices to sign the treasurer’s name to checks as 
drawer and then to write on the checks the auditor’s counter- 
signature. 

The defendant bank was aware of the existence of these methods of 
paying out county funds, but it made no objection and honored checks 
as they were presented. 

The auditor, not being able to resist the temptation afforded by 
his control over the county funds, drew a number of checks in the 
name of the treasurer against the defendant bank and countersigned 
them as auditor. These checks were apparently intended for the 
payment of claims against the county. The claims, however, were 
fictitious and fraudulent, and the auditor appropriated for his own use 
the proceeds of the checks aggregating $1583.00. 

This action was brought to charge the bank with liability for the 
loss thus occasioned to the county. The Court decided that the bank 
was not liable. While conceding that-the bank had been negligent 
in paying checks against the county deposit thus improperly signed, 
it pointed out that this negligence on the part of the bank had not, 
even remotely, caused the loss. In each instance county warrants 
had been issued by the county commissioners and it was the duty 
of the county treasurer, upon the issuance of such warrants, to sign 
and deliver checks in payment of the claims thereby represented. 
The treasurer had no knowledge of the fact that the checks in ques- 
tion were in any way fraudulent and, had he been requested to sign 
the checks personally, he undoubtedly would have done so. It fol- 
lowed that, even if the bank had insisted upon all checks bearing 
proper signatures, such action would not have prevented the loss and 
that, therefore, the bank could not be compelled to make good the 
amount. 


Peet 


BANK LIABLE WHERE IT PAYS CHECKS SIGNED BY 
TRUSTEE IN BANKRUPTCY WHICH HAVE NOT 
BEEN PROPERLY COUNTERSIGNED 


Certain banks are designated by the proper authorities as official 
depositories for funds belonging to bankrupt estates. These banks 
are subject to certain regulations with respect to the receipt and pay- 
ment of such funds, the most important of which is probably that 
expressed in General Order 29 of General Orders in Bankruptcy. 
This order provides that no funds deposited to the credit of a bank- 
rupt estate shall be withdrawn, except on a check signed by the 
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i 
clerk of the court or by a trustee and countersigned by a judge or 
referee, or by the clerk under a court order. 

In this issue, among the legal decisions, we publish the opinion of 
the Court of Appeals of New York in the case of Fidelity and Deposit 
Co. of Maryland v. Queens County Trust Co., wherein it is held that 
a depository bank is responsible for the amount of misappropriations 
by a trustee in bankruptcy, withdrawn by him on checks not properly 
countersigned. 

General Order 29 is an important one for depository ‘banks to be 
familiar with and well worth carefully studying. It reads as follows: 


“No moneys deposited as required by the act shall be drawn 
from the depository unless by check or warrant, signed by the 
clerk of the court, or by a trustee, and countersigned by the 
judge of'the court, or by a referee designated for that pur- 
pose, or by the clerk or his assistant under an order made by 
the judge, stating the date, the sum, and the account for 
which it is drawn; and an entry of the substance of such 
check or warrant, with the date thereof, the sum drawn for, 
and the account for which it is drawn, shall be forthwith 
made in a book kept for that purpose by the trustee or his 
clerk; and all checks and drafts shall be entered in the 
order of time in which they are drawn, and shall be num- 
bered in the case of each estate. A copy of this general order 
shall be furnished to the depository, and also the name of any 
referee or clerk authorized to countersign said checks.” 


The action was brought by the surety on the trustee’s bond to 
recover $6000.00, the amount of the trustee’s misappropriations, which 
the surety was required to make good. This sum was withdrawn 
by the trustee on nine checks signed by him, but not properly coun- 
tersigned, all but two of which were deposited by the trustee in his 
individual account in the defendant bank. 

It did not appear that the defendant had been furnished with a 
copy of General Order 29; it did appear, however, that it had notice 
that the deposit in question represented funds belonging to a bank- 
rupt estate. It also appeared that a number of checks drawn by the 
trustee against the deposit had been countersigned by the Clerk of 
the United States District Court. The Court determined that the 
bank could be held liable if it could be shown that a copy of General 
Order 29 had been furnished to it, or that it knew or should have 
known of the existence of this order prior to the time of its payment 
of the uncountersigned checks. And it further held that the fact 
that certain checks drawn against the account bore the counter sig- 
nature of the Clerk of the Court was in itself sufficient to put the 
bank upon notice of the existence of General Order 29. It followed 
that the bank was liable. In connection with this point the Court 
said: 
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“The countersignatures were the formal official acts of a public 
officer of the bankruptcy court, to which ntust be imputed a cause and 
a purpose. The defendant could not assume or presume that they 
were made in sheer voluntariness or sport and without reason or 
effect. The acts of public officials do not spring from such causes. 
The countersignatures manifestly had a relation to the checks them- 
selves. If unnecessary or meaningless, in relation to them, they 
would not have been there. Good and practical reason for them must 
in the nature of things exist. It is difficult, if not impossible, to con- 
ceive a reason for them dissociated from the completeness or validity 
of the checks. 

“The defendant as a matter of natural necessity and mental opera- 
tion, was bound to be in a condition of inquiring for the cause and 
purpose of them. One who has reasonable grounds for suspecting 
or inquiring ought to suspect, ought to inquire, and the law charges 
him with the knowledge which the proper inquiry would disclose. 
Actual notice may be proved by direct evidence or it may be inferred 
or implied. Actual knowledge is not required. Actual notice em- 
braces all degrees and grades of evidence, from the most direct and 
positive proof to the slightest circumstances from which a jury would 
have been warranted in inferring notice. Ifa person has knowledge 
of such facts as would lead a fair and prudent man, using ordinary 
thoughtfulness and care, to make further accessible inquiries and 
he avoids the inquiry, he is chargeable with the knowledge which by 
ordinary diligence he would have acquired. Knowledge of facts, 
which, to the mind of a man of ordinary prudence, beget inquiry, is 
actual notice, or, in other words, is the knowledge which a reason- 
able investigation would have revealed.” 


SEEEEE EEE 


FEDERAL STATUTE PROHIBITING THE FORGERY OF 
INTERSTATE BILLS OF LADING HELD 
CONSTITUTIONAL 


Section 41 of the Federal Bills of Lading Act, which penalizes the 
counterfeiting and use of fictitious interstate bills of lading, has been 
held constitutional by the Supreme Court of the United States in the 
case of United States v. Ferger. The opinion sustaining the statute 
was written by Chief Justice White. 

The defendants were indicted under this section of the act for 
having, on the 14th day of August, 1917, at Cincinnati, Ohio, issued 
a fraudulent bill of lading, purporting to represent a shipment of 
corn in bulk from a place in Indiana to Cincinnati, on the security of 
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which they secured money from the Second National Bank of Cin- 
cinnati. 

A motion was made to quash the indictment on the ground that, 
since there had been no shipment there had been no commerce, from 
which it was argued that Congress, in making the statute applicable 
to such a case, had acted beyond its statutory powers. The Consti- 
tution gives Congress the power to “regulate commerce * * * 
among the several States.” The contention in behalf of the defendants 
was that the prohibition of forging bills where there has been no 
shipment is not regulating commerce within the meaning of the Con- 
stitution, for the simple reason that in such circumstances there is 
no commerce to regulate. 

The District Court for the Southern District of Ohio adopted this 
view and dismissed the indictment. 

The Supreme Court reverses the District Court and holds that the 
prohibition was a proper exercise by Congress of its authority. Mr. 
Justice White writes: 


“Was the court below right in holding that Congress had no power 
to prohibit and punish the fraudulent making of spurious interstate 
bills of lading as a means of protecting and sustaining the vast volume 
of interstate commerce operating and moving in reliance upon genuine 
bills? To state the question is to manifest the error which the court 
committed, unless that view is overcome by the reasoning by which 
the conclusion below was sought to be sustained. What was that 
reasoning? That the bills were but ‘pieces of paper fraudulently 
inscribed * * * and did not affect commerce directly or indirectly 
* * * and had nothing whatever to do with it or any existing 
instrumentality of it.’ But this rests upon the unsustainable assump- 
tion that the undoubted power which existed to regulate the instru- 
mentality, the genuine bill, did not give any power to prevent the 
fraudulent and spurious imitation. It proceeds further, as we have 
already shown, upon the erroneous theory that the credit and confi- 
dence which sustain interstate commerce would not be impaired or 
weakened by the unrestrained right to fabricate and circulate spurious 
bills of lading apparently concerning such commerce. Nor is the sit- 
uation helped by saying that as the manufacture and use of the 
spurious interstate commerce bills of lading were local, therefore the 
power to deal with them was exclusively local, since the proposition 
disregards the fact that the spurious bills were in the form of inter- 
state commerce bills which in and of themselves involved the poten- 
tiality of fraud as far-reaching and all-embracing as the flow of the 
channels of interstate commerce in which it was contemplated the 
fraudulent bills would circulate. As the power to regulate the instru- 
mentality was co-extensive with interstate commerce, so it must be, 
if the authority to regulate is not to be denied, that the right to exert 
such authority for the purpose of guarding against the injury which 
would result from the making and use of spurious imitations of the 
instrumentality must be equally extensive.” 
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LIABILITY OF BANK WHERE CASHIER CERTIFIES 
CHECK IN VIOLATION OF LAW. 





Smith v. Hubbard, Supreme Court of Michigan, April 3rd, 1919. 171 Nw. W. 
Rep. 546. 


The cashier of a bank located in Michigan, in violation of 
the banking laws, certified a check for a customer, whose de- 
posit was much less than the amount of the check. After 
being indorsed by three parties, the check was delivered by 
the last indorser to the plaintiff in Arkansas, in a payment 
for land purchased from the plaintiff. The plaintiff took the 
check without notice that it had been wrongfully issued and 
gave value for it. It was held that the defendant bank was 


liable on the check. 

Error to Circuit Court, St. Clair County; Eugene F. Law, Judge. 

Action by Charles Smith against Frank W. Hubbard and others, 
copartners doing business as the Palms Bank of Frank W. Hubbard 
& Co. From a judgment for plaintiff, defendants bring error. 
Affirmed. 

Argued before BIRD, C. J., and MOORE, STEERE, BROOKE, 
FELLOWS, STONE, and KUHN, JJ. 

W. T. Bope, of Bad Axe, for appellants. 

Moore & Wilson, of Port Huron, for appellee. 

STEERE, J. In this action, commenced in the circuit court of St. 
Clair county on October 18, 1917, plaintiff recovered a judgment 
against defendants in the sum of $1,036.25 upon the following certified 
check: 


NOTE.—For other similar decisions see Banking Law Journal Digest (Second 
Edition), § 204. 
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“No. . Palms, Mich., July 27, 1915. 
“Palms Bank of Frank W. Hubbard & Co. 
“Pay to the order of E. W. Mapes $1,000, one thousand dollars. 
“Eli Sawdon.” 


Across the face of this was written the following: 


“Good when properly indorsed. B.D. Wright, Cash. July 27,15.” 
Indorsed upon the back of said check were the following names, in 


the following order: E. W. Mapes; Eli Sawdon; Flavel G. Briggs. 

On July 27, 1915, when this check was certified, defendants were, 
and had been for a number of years, conducting a general banking 
business at Palms, Mich., under the name of the “Palms Bank of 
Frank W. Hubbard & Co.” Bert D. Wright was and had been cashier 
of said bank for about seven years. Eli Sawdon and his father-in- 
law, E. W. Mapes,, were customers of said bank, and partners engaged 
in taking drainage contracts in different parts of the country. Flavel 
G. Briggs, one of the indorsers, was and is a resident of Arkansas, to 
whom Sawdon became indebted, and delivered the check as collateral 
security to notes given therefor. 

Plaintiff was and is also a resident of Arkansas, who received the 
check from Briggs’ attorney in payment for an 80 acres of land pur- 
chased for Briggs. Briggs and plaintiff, who consecutively acquired 
this check, each testified that he then had no knowledge of any claim 
against its validity, but took the same in good faith, for a valuable 
consideration, on the strength of its being what it purported. Smith 
testified in part as follows: 


“Q. I ask you if you are now the owner of this check? A. Yes. 

“Q. What did you give in exchange for this check? A. Traded 80 
acres of land. * * * I have had some experience in dealing with 
banks and checks. I accepted this check at face value, because it 
was certified and written out in the usual manner and signed. I had 
no intimation that there would be any defense to the payment of said 
check.” 


, The date of the check, certification, and genuineness of signatures 
are conceded. The authority of Wright to certify the check and the 
innocence of plaintiff as holder are not admitted, and it is further con- 
tended that the delay which intervened between the time of issuance 
and time of demanding payment estops recovery. 

In explanation of how this check, issued at Palms, Mich., was put 
afloat in Arkansas, it is shown that Sawdon secured it from Wright 
to use in bidding at contract lettings for drainage work, where certified 
checks are required to accompany the bid, and first sent it to his 
partner, Mapes, at Armada, Ark., for that purpose. He later went 
there with a dredge to do some drainage work, and at Judsonia rented 
a house from Briggs, and while his tenant succeeded in borrowing 
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some money from him, turning over to him this certified check for 
collateral security, as Briggs and a Dr. Huntley, of Judsonia, both 
testify, and the court found, although Sawdon testified it was for 
safe-keeping. Sawdon defaulted in payment, and, learning the Palms 
bank declined to honor the check, Briggs employed counsel and 
brought suit on the paper in White county, Ark., against Sawdon, 
Mapes, Wright, and the bank. Mapes, Wright, and the bank avoided 
the action by a successful motion, before pleading, to quash the pro- 
ceedings as to them because of defective service. Sawdon pleaded 
issuably, and on trial judgment was rendered against him for $816.39; 
one of the findings in the judgment being that he had given Briggs 
the certified check as collateral to secure payment of the debt sued 
upon. Briggs then directed his attorney, Mr. Rachel, to realize for 
him upon the certified check as best he could, by either sale, suit, or 
otherwise, and Rachel disposed of it to plaintiff in payment on a farm 
land purchase which he was negotiating with him for Briggs, assuring 
him it was genuine and that, if desired, he would lend his professional 
assistance in putting it through the ordinary “due course of collec- 
tion,” which he did, and, payment being refused by defendant, this 
action followed. 

The case was tried before the court without a jury, and on request 
of counsel findings of fact, with conclusions of law thereon, were filed. 
The court’s findings of fact, which we have to a degree outlined, are 
well sustained by the evidence, largely undisputed, and conclude as 
follows: 


“At the time Smith accepted the check, he did not know that either 
the bank or Sawdon claimed the check to be invalid, nor did he have 
any reason to believe that the check was not good, nor anything to 
put him on inquiry as to its validity. At this time Attorney Rachel 
had been advised that Sawdon claimed Briggs had obtained posses- 
sion of the check by a wrongful act and also that the bank claimed the 
check to be invalid.” 


Holding that under the undisputed evidence Rachel was agent of 
Briggs, and not plaintiff, when he paid the latter this certified check 
on the land purchase, the court found that plaintiff then became a 
bona fide holder of the check in good faith, for full value, and the bank 
was bound by its certification to honor it. 

Defendant’s assignments of error are directed against the court’s 
conclusions of law, refusal to make certain requested findings of 
proven facts, and certain findings made which are claimed to be con- 
trary to the evidence. 

For full consideration of the case, defendant was permitted to show, 
against timely objection by plaintiff, that, needing a certified check 
for $1,000 to use in his drain bidding and only having $75 in his 
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account at the bank, Sawdon arranged with the cashier, Wright, to 
issue him this certified check and take his note for that amount; that 
no record of the certified check or the $1,000 note Sawdon gave was 
entered in the books of the bank, nor credit given Sawdon for the note 
in his account, the note has never been paid, and Sawdon is, and then 
was, financially irresponsible. These facts, though not disputed, 
were rejected by the trial court as immaterial. 

Of defendant’s claim that plaintiff adopted Rachel as his agent in 
connection with the transfer of the certified check, and Rachel’s 
knowledge is imputable to him, we think the trial court rightly found 
from undisputed testimony that when plaintiff became owner of the 
note he was dealing with Rachel as Briggs’ attorney and agent, with no 
knowledge of any of the facts relative to the issuance of the check, 
and find no evidence in the record that any of those facts were known 
to Rachel. He and Briggs did know that the bank had declined to 
recognize the check in Briggs’ hands, and that Sawdon was claiming 
Briggs had no right to it, and they knew that Briggs’ claim to it as 
collateral to Sawdon’s notes had been determined in his favor in his 
recent suit with Sawdon. Their testimony is positive that its pay- 
ment to plaintiff on the land purchase was a bona fide business trans- 
action, and there is no testimony to the contrary. We think the 
court’s conclusion that Smith was a good-faith innocent holder for 
value is sustained by the proofs; anything to the contrary is but sur- 
mise, based chiefly on knowledge of facts developed at the trial, of 
which there is no proof that any of the Arkansas parties had actual 
knowledge. _ 

It may be conceded that under the facts disclosed by defendant’s 
evidence Wright violated the banking laws when he certified this 
check, and as between the bank, Sawdon, and Mapes the certification 
is a nullity, and the note given by Sawdon was, as defendant’s counsel 
contend, “a fictitious nullity, which is prohibited by the statutes”; 
but the fundamental infirmity of the defense throughout is that plain- 
tiff was not a party to any of those proceedings and knew nothing of 
them. 

That defendant was operating as a private bank under a partner- 
ship organization furnishes it no immunity from the well-settled rules 
of law applicable to certified checks issued in the customary course of 
banking business. It was operating as a bank, and holding itself out 
to the public as such. Wright was, and had been for years, its cashier 
in that business, dealing with the public for it in that capacity. As 
cashier he had inherent authority to certify checks and bind the bank 
thereby to the same extent as though it were duly incorporated for 
conduct of the same line of business. Tripp v. Curtenius, 36 Mich. 
495, 24 Am. Rep. 610; Morse on Banks and Banking (5th Ed.) § 413. 
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It is undisputed that this instrument, as issued and put afloat by 
defendant, was good on its face as a certified check. Certain lines of 
defense available against other negotiable instruments do not apply 
to this class of commercial paper. To it the rules relative to prompt 
presentment for payment have scant application within the statute of 
limitations. Checks are by custom certified, in order that the holders 
may in their business transactions make use of them as a substitute 
for money, and in their function to that end in the business world they 
are not expected to be as promptly returned to the bank issuing them 
for redemption as ordinary checks, notes, or similar negotiable paper. 
When so certified and issued, any holder who has become owner of 
such paper in good faith for value has a direct claim and right of 
action against the bank which certified it, regardless of its relations 
with the depositor, or condition of the drawer’s account with the 
bank, or other circumstances attending its certification. It is good in 
the hands of a bona fide holder for value, although the maker had 
no funds in the bank when it was certified. Union Trust Co. v. Pres- 
ton Nat. Bank, 136 Mich., 460, 99 N. W. 399, 112 Am. St. Rep. 370, 
4 Ann. Cas. 347; First Nat. Bank v. Union Trust Co., 158 Mich. 95, 
122 N. W. 547, 133 Am, St. Rep. 362. The opinion in the Preston 
Case, by Justice Carpenter, exhaustively reviews the authorities upon 
the subject, and covers in substance, as we think, the controlling 
questions involved here. 

The practice and principles involved in certifying checks, and their 
import when issued, was long ago decisively reviewed by Justice 
Swayne in Merchants’ Bank v. State Bank, 10 Wall. 604, 19 L. Ed. 
1008, and has been often cited in later decisions upon the subject. 
This court cited and quoted from it with approval in First Nat. Bank 
v. Currie, 147 Mich. 72, 110 N. W. 499,9 L. R. A. (N. S.) 698, 118 Am. 
St. Rep. 537, 11 Ann. Cas. 241. 

This certified check from a bank in Michigan found its way to and 
was put afloat by its payor in Arkansas, had apparently passed 
through several hands, and bore the signature of three indorsers, the 
last being Briggs, a business man in White county, in that state, and, 
in a deal for some land in Van Buren county, was passed by his 
attorney and agent upon plaintiff with the assurance that it was 
genuine. Recognizing, from his experience in dealing with banks and 
checks, that it was a certified check in usual form, with “no intimation 
that there would be any defense to its payment,” as he states, he 
accepted it in good faith in exchange for 80 acres of land. It was on 
its face under the law an absolute undertaking of the certifying bank 
to honor it when presented for payment at any time before barred by 
the statute of limitations. No obligation rested upon him to, at his 
peril, make investigation into the reason for and circumstances of its 
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certification. We find nothing in the situation presented here which 
relieves defendant from its obligation under the well-settled and 
somewhat emphatic rules of law established in recognition of the 
importance of the verity of certified checks as a medium of exchange 
in the business world under the law merchant, 

The judgment is affirmed. 


BANK DISCOUNTING NOTE, FAILING TO SECURE 
ADDITIONAL INDORSEMENT, AS AGREED, 
CANNOT HOLD INDORSER. 


Jenkins v. National Bank of Baltimore, Court of Appeals of Maryland, Pebruary 
13th, 1919. 106 Atl. Rep. 174. 


The defendant indorsed for accommodation notes made by 
a corporation of which he was president. The plaintiff bank 
agreed that it would not discount the notes, or any renewals 
thereof, until it secured the individual indorsement of the 
treasurer of the corporation. The bank took renewals of 
these notes which did not bear the treasurer’s indorsement. 
It was held that the bank could not enforce the notes against 
the defendant, even though it appeared that the defendant 
could not reasonably have expected the bank to obtain the 
treasurer’s indorsement and even though the addition of the 
treasurer’s indorsement after that of the defendant would not 
have affected the latter’s liability. 


Appeal from Circuit Court, Baltimore County; Wm, H. Harlan, 
Judge. . 

Action by the National Bank of Baltimore against Frank B. Jenkins. 
From an adverse judgment, defendant appeals. Reversed, and new 
trial awarded. 

Argued before BOYD, C. J., and BRISCOE, BURKE, THOMAS, 
PATTISON, URNER, STOCKBRIDGE, and CONSTABLE, JJ. 

Elmer J. Cook, of Towson, and John L. G. Lee, of Baltimore, for 
appellant. 

T. Scott Offutt, of Towson, and John Hinkley, of Baltimore, for 
appellee. 

URNER, J. The appellant was an indorser before delivery of three 
promissory notes of the Jenkins Provision Company for $5,000 each, 
payable to “ourselves” and indorsed in blank by the company for 
discount by the National Bank of Baltimore. In a suit by the bank 
against the appellant as indorser of the notes, after default in pay- 
ment at their maturity, the defense sought to be interposed, by prof- 





NWOTE.—For other similar decisions see Banking Law Journal Digest (Second 
Edition), §& 297. 
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fers of parol proof which the trial court rejected, was that the appel- 
lant, who was president of the Jenkins Provision Company, became 
an indorser individually upon certain notes of the company, of which 
those sued on are renewals, and furnished a collateral guaranty thereof 
by his wife, under an agreement with the bank that before accepting 
the notes or any renewals thereof it would procure also the indi- 
vidual indorsement thereon of J. Herbert Cromwell, who was inter- 
ested in the borrowing company and served as its treasurer, but that, 
while the first two notes discounted after the agreement were in- 
dorsed by both J. Herbert Cromwell and the appellant, the bank 
failed to obtain the indorsement of Mr. Cromwell on subsequent 
renewal notes, thereby violating the condition upon which the appel- 
lant indorsed the notes and agreed to their delivery, and that he did 
not know of the failure of the bank to have Mr. Cromwell indorse the 
later renewals until after the company was placed in the hands of 
receivers, the renewal notes having in every instance been taken by 
Mr. Cromwell himself to the bank. This theory of conditional deliv- 
ery was likewise set forth in a special plea, to which a demurrer was 
filed and sustained, and by a prayer, which was necessarily refused in 
view of the exclusion of the evidence by which it might have been 
supported. Judgment was recovered by the bank, on the verdict of 
a jury, for the amount of the three notes and interest after a pay- 
ment of $1,854.40 out of the assets of the company had been credited. 

The Negotiable Instrument Act provides that as between the im- 
mediate parties, or against one not holding in due course, the delivery 
of a negotiable instrument may be shown to have been conditional. 
Code, art. 13, § 35. Long prior to that enactment it had been held by 
this court to be “competent for a defendant to show by parol that a 
promissory note, on which he is sued as indorser, was delivered as an 
escrow, or that it was delivered to the plaintiff to be held upon a 
condition to be performed before the interest of the holder could 
attach.” Ricketts v. Pendleton, 14 Md. 329; Hamburger v. Miller, 
48 Md. 326. In 8 Corpus Juris, 206, it is said: 


“Instruments delivered on condition are, as between the immediate 
parties, invalid until the happening of the event on which the incep- 
tion of the instrument is made to depend. Thus where a note is deliv- 
ered under an agreement that is not to become binding until signed 
by another person, the failure to obtain such additional signature pre- 
cludes a recovery as between the original parties or transferees who 
have notice of the agreement.” 


Numerous cases applying this —— are cited in a note to the 
statement just quoted. 

In 3 Ruling Case Law, p. 862, the decisions are said to be “harmoni- 
ous on the proposition that except as against a holder in due course, 
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parol evidence is admissible to show that a negotiable instrument was 
delivered subject to a condition, and that by reason of the failure to 
perform or comply with the condition the instrument never became 
a completed contract in presenti.” 

The proposal in this case was to prove in effect that the defendant 
indorsed the notes upon the express condition, which the bank agreed 
to, but failed to perform, that another designated indorser should be 
procured by the bank before the notes were accepted for discount. 
This clearly constituted a conditional delivery so far as the defendant 
was concerned, and the settled rule to which we have referred must 
be applied to the case unless one or more of the reasons urged to the 
contrary in the argument should be found to be valid. 

It is contended that the form of the notes when they left the de- 
fendant’s hands precluded any expectation that Cromwell was to add 
his indorsement. The notes then bore the indorsement of the defen- 
dant, Frank B. Jenkins, followed by that of the Jenkins Provision 
Company. It is said that in view of the fact and order of these 
indorsements the defendant could not have contemplated and depended 
upon the procurement by the bank of another indorsement ahead of 
his own on the notes, and that, even if such an indorsement had been 
procured, it would not have reduced the defendant’s liability as the 
earlier indorser. These considerations are not sufficient to exempt 
the case from the rule relating to the conditional delivery of nego- 
tiable instruments. If the bank in fact agreed with the defendant that 
it would not accept and discount the notes in suit until it had secured 
the other stipulated indorsement, it cannot, under the circumstances, 
excuse its failure to fulfill that condition on the ground that the de- 
fendant could not reasonably have expected its performance, or that 
‘his own direct liability on his indorsement would not have been 
affected. The additional indorsement was actually procured for the 
first two notes discounted after the agreement proposed to be proven, 
and in each of those instances the other indorsement was above the 
defendant’s. It was apparently the theory of his proffer of testimony 
that the two indorsements were to be treated as simultaneous and as 
creating a joint, equal, and contributing liability, and we are unable to 
hold upon this record that such would not have been the case, or that 
the procurement of the other indorser would not have operated in any 
way to the defendant’s advantage. 

The further point is made that the notes sued on are not renewals 
of those to which the alleged conditional delivery refers, and are there- 
fore not subject to its terms. This theory relies upon the fact that 
after the maturity of each successive note in the several series, it was 
paid by check drawn against the proceeds of the new note by which 
the loan was to be carried through another discount period. In refer- 
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ence to this point it is sufficient to say that the process just described 
was evidently that which the alleged agreement characterized as a 
renewal of the notes, and to which the condition it imposed was 
intended to apply. 

While the notes alleged to have been conditionally delivered were 
accepted and renewed by the bank for several succeeding periods with- 


- out the additional indorsement being procured, the proffered evidence 


could not properly be excluded on that ground, in view of the defen- 
dant’s offer to prove and account for the fact that he was unaware 
until after the last of the notes was given that the bank had not com- 
plied with the condition upon which they were agreed to be delivered 
and accepted. 

There was no error in the ruling on the demurrer to the fourth plea, 
because the defense it set forth was available under the general issue 
(Morgan v. Cleaver, 130 Md. 621, 101, Atl. 610; Kerr, Evans Co. v. 
Improvement Co., 129 Md. 473, 99 Atl. 708), and the rulings on the 
prayers were also correct, when considered in reference to the evi- 
dence which was admitted, but the judgment will be reversed, and 
the cause remanded for a new trial, because of error in the rejection 
of the proffer to prove the conditional delivery of the notes which are 
the subject of the suit. 

Judgment reversed, with costs, and new trial awarded.” 


DAMAGES AGAINST BANK FOR WRONGFUL 
REFUSAL TO PAY DEPOSITOR’S CHECK. 


McFall v. First National Bank of Forrest City, Supreme Court of Arkansas, April 
14th, 1919. 211 8S. W. Bep. 920. 


The plaintiffs were partners engaged in a general grocery 
and butcher business and kept their account in the defendant 
bank. Certain checks, which they delivered to a telephone 
company and to wholesale dealers, were refused payment by 
the bank in the mistaken belief that the deposit against which 
they were drawn was insufficient. This error was due to the 
bank’s failure to credit to the account a deposit of $293.00 
previously made. Upon the trial the jury awarded the plain- 
tiff nominal damages in the sum of $50.00. The plaintiffs 
appealed and the appellate court held that the plaintiffs were 
entitled to substantial damages. The judgment was accord- 
ingly reversed and a new trial ordered. 


Appeal from Circuit Court, St. Francis County; J. M. Jackson, 
Judge. 


NOTE.—For other similar decisions see Banking Law Journal Digest (Second 
Edition), § 891. ° 
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Action by N. R. McFall and W. A. Scales, partners as N. R. 
McFall & Co., against the First National Bank of Forrest City. From 
judgment for plaintiffs giving them insufficient relief, plaintiffs appeal. 
Reversed and remanded. 

C. W. Norton, of Forrest City, for appellants. 

Mann, Bussey & Mann and R, J. Williams, all of Forrest City, for 
appellee. 


HUMPHREYS, J. Appellants instituted suit against appellee in 


the St. Francis circuit court to recover damages for wrongfully and 
willfully dishonoring or refusing to pay certain checks drawn by them 
upon appellee in favor of the Southwestern Telephone & Telegraph 
Company engaged in business in Forrest City, Ark., and various 
wholesale merchants engaged in business in Memphis, Tenn. In 
substance, the complaint alleged that appellants were partners en- 
gaged in a general grocery and butcher business in Madison, Ark.; 
that the appellee was a national bank engaged in the banking business 
at Forrest City, Ark.; that in May, 1917, appellants were depositors 
in appellee’s bank and issued checks on their deposit, payable to the 
Southwestern Telephone & Telegraph Company and certain wholesale 
merchants in Memphis, Tenn., which checks, in the course of nego- 
tiation, were passed through banks in Memphis, St. Louis, and For- 
rest City; that, in due course of business, said checks were presented 
to appellee for payment, and wrongfully and willfully refused or 
“turned down” by it on the 18th, 19th, and subsequent dates in May, 
1917, to the damage of appellants in the sum of $6,000. 

Appellee filed answer, denying that it willfully or wrongfully re- 
fused to pay or “turned down” checks of appellants, or that appellants 
were damaged in any sum by reason of its refusal to pay the checks 
when presented; but admitting all other allegations in the complaint. 

The cause was submitted to a jury on the pleadings, evidence, and 
instructions of the court, upon which a verdict was returned and 
judgment rendered against appellee in the sum of $50. Under proper 
proceedings, an appeal has been duly prosecuted to this court from 
the verdict and judgment. 

The evidence disclosed that on May 14, 1917, appellants, who were 
engaged in the mercantile and butcher business in Madison, Ark., 
deposited $293 with appellee, who was engaged in the banking busi- 
ness at Forrest City; that they drew checks against the deposit on 
and after May 14, 1917, in payment of a telephone bill and goods pur- 
chased in Memphis; that the deposit was sufficient to pay all checks 
drawn; that the check to the telephone company was presented to 
appellee and refused; that the checks issued to wholesale merchants. 
in Memphis passed through Memphis, St. Louis, and Forrest City 
banks in the regular course of business; that four of them were pre- 
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sented to appellee prior to May 24, 1917, and refused; that one of the 
checks was refused on the 18th and 21st days of May; that on the 
19th day of May the attention of the bank had been called by Mr. 
McFall to the fact that appellants had money in the bank to pay the 
checks, and on the 21st day of May their attention was again called 
to the fact by Mr. Scales who showed the cashier the deposit slip 
issued to them for $293 on the 14th day of May, for which they had 
not received credit; that thereafter checks were refused until appel- 
lants made a deposit on May 22d of a sufficient amount to pay them; 
that, on May 25th, the error was discovered, and appellee gave appel- 
lants credit as of that date for the sum of $293 deposited by them on 
May 14th. 

This appeal involves a determination of the rule by which to 
measure damages against a bank for refusal to pay a merchant de- 
positor’s check, who has sufficient funds on deposit to pay it. There 
is no statute in our state fixing the measure of damages in this char- 
acter of case; so, under section 623 of Kirby’s Digest, the common- 
law rule will control. The common-law rule, as stated in Siminoff v. 
Jas. H. Goodman & Co. Bank, 18 Cal. App. 5, 121 Pac. 939, is as 
follows: 

“Substantial damages are recoverable against a banker for dis- 


honoring a check of a depositor where there is sufficient money in his 
hands at the time to meet it.” 


See, also, Rolin v. Steward, 14 C. B. 595, and other English cases 
referred to in the note to the annotated case of Lorick v. Palmetto 
Bank & Trust Company, 7 Ann. Cas, p. 818. The note appears on 
page 819. The great weight of American authority is clearly in accord 
with the common-law rule. The general rule announced under the 
heading “Liability of Bank to Drawer,” in 5 Cyc. p. 535, is as follows: 


“Tf the bank neglect or refuse to pay on order of a depositor, where 
the latter has sufficient funds on deposit and no other good excuse 
exists, the depositor can maintain an action against the bank for the 
money, and is entitled to recover substantial damages for such 
refusal.” 


The text is supported by a number of cases from many states in 
the Union. Touching upon the measure of damages in this char- 
acter of case, it is said in Ruling Case Law, at page 548, that, “even 
where the depositor is unable to show any special loss or injury, the 
authorities seem to be almost universal to the effect that he is not 
limited to mere nominal damages,” and that the depositor “is entitled 
to recover general compensatory damages.” The doctrine thus an- 
nounced in the text is sustained by leading American cases under 
citations 15 and 17. It is indicated in the note to Blanche O. Lorick 
v. Palmetto Bank & Trust Co., 7 Ann. Cas. 818, that the American 
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cases adhering to the common-law rule have foliowed the English case 
of Rolin v. Steward, 14 C. B. 595, 78 E. C. L. 595, and that the Amer- 
ican cases announcing a contrary rule have followed the English case 
of Marsetti v. Williams, 1 B. & Ad. 415,20 E.C. L. 412. In that note, 
the case of Rolin v. Steward, supra, is characterized as a leading case 
on that subject, and the fact is emphasized that Judge Campbell 
“instructed the jury that they ought not to Imiit their verdict to 
nominal damages, but should give the plaintiff such temperate dam- 
ages as they should judge to be reasonable compensation for the 
injury which they must have sustained for the dishonor of their 
checks,” and that the case of Marzetti v. Williams “can hardly be 
considered as an authority in point,” because the point at issue was 
not involved in that case. Concerning the latter case, it is said in 
the note that— 


“The only question before the court was whether or not the de- 
fendant was entitled to a nonsuit because the action should have been 
brought in contract and not in tort. Beyond that point the statements 
are merely obiter.” 


The chief reasons assigned in support of the doctrine sustained by 
the great weight of authority, to the effect that a merchant or trader 
has a right to recover substantial damages for the wrongful refusal 
of a bank to honor his check when he has sufficient funds in the bank 
to pay it, is that— 

“The wrongful act of the banker in refusing to honor the check 
imputes insolvency, dishonesty, or bad faith to the drawer of the 
check, and has the effect of slandering the trader in his business.” 
5 R. C. L. 549. 


These reasons are sound and all-sufficient. Many other reasons 
have been assigned, but we deem it unnecessary to reiterate them 
here, as we do not understand that learned counsel for appellee seri- 
ously controvert the common-law rule adopted by the weight of 
American authority. In fact, they virtually concede the rule in their 
opening and closing statements to the effect that the corut, in sub- 
stance, instructed the jury that appellants were entitled to substan- 
tial damages and that the case was tried and the verdict returned on 
that theory. We have examined the several instructions given by 
the court on the measure of damages and find that they precluded 
the idea that appellants, being merchants, were entitled to recover 
substantial damages, without first making proof that they had sus- 
tained actual damage. For example, the court gave the following 
written instructions: 


“The jury is instructed that if you find from the evidence that the 
checks were not paid, notwithstanding plaintiffs had money in the 
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bank, the defendant would be liable for nominal damages only, unless 
it is shown by the evidence that they in fact suffered actual damage.” 

“The jury is instructed that the burden is on the plaintiff to show 
by competent evidence the amount of damage sustained by them, if 
any, in excess of nominal damages.” 


It will be observed in the first instruction just above quoted that the 
court clearly told the jury that only nominal damages could be re- 
turned, unless it was first established by the proof that appellants had 
suffered actual damages. It will also be observed in the last instruc- 
tion just above quoted that the burden was placed upon appellants 
to show by competent evidence that they were actually damaged 
before they would be entitled to any sum in excess of nominal dam- 
ages. This instruction was erroneous for the reason that, under the 
law, the only burden imposed upon appellants was to show that they 
were merchants, that they had money on deposit in appellee’s bank 
in sufficient amount to cover checks drawn by them, and that the 
bank refused payment of the checks. The instruction as written im- 
posed the additional burden of requiring appellants to prove by com- 
petent evidence the amount of damages sustained by them, if any, 
in excess of nominal damages. The instruction practically eliminated 
the presumption of substantial damages arising from the law in favor 
of appellants on account of their being merchants at the time appellee 
turned down their checks. 

As a further evidence that the court had in mind and intended to 
convey the idea to the jury, in his written instructions, that it was 
necessary for appellants to prove some actual damage before they 
could recover substantial or moderate damage, the following oral 
instruction was given at the conclusion of the written instruction: 


“Then, gentlemen, I will give you this additional instruction: The 
jury is instructed that if you find from the evidence that the checks 
were not paid, notwithstanding the plaintiffs had money in the bank, 
the defendant would be liable for nominal damages, unless it is shown 
by the evidence in the case that they in fact suffered actual damages.” 


At this juncture, appellants excepted to the oral instruction, where- 
upon the court instructed the jury as follows: 


“Gentlemen, I give you this additional instruction; it was given 
to you a few minutes ago, but, since that time, I have modified it, and 
give it to you in this form: If you find that the plaintiff should re- 
cover, you are instructed that, in arriving at what is a fair and just 
sum for the damages sustained, you will take into consideration the 
importance of those checks to the plaintiff’s business; also, the size 
of their account; also, the plaintiffs’ standing as business men in their 
community; and you will fix the damages at such sum as you think 
will be a fair and just compensation for the injury sustained, if you 
find there has been an injury sustained by the plaintiffs.” 
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The latter instruction properly set out matters that the jury should 
consider in arriving at their verdict. For example: It told them that 
they should take into consideration the importance of the checks to 
the plaintiffs’ business, the size of their account, the plaintiffs’ stand- 
ing as business men in their community, etc., which direction was 
proper matter to be taken into consideration in arriving at a verdict 
for substantial damages; but the instruction thus given carried the 
same error as was contained in the first two written instructions 
copied in this opinion. It will be noted that the latter clause, of 
the last oral instruction given, states that the jury should fix just 
compensation for the injury sustained if the jury found that appel- 
lants had sustained injury. This direction necessarily implied that, 
unless the evidence showed appellants had sustained actual injury, 
they could not recover more than nominal damages. The instruction 
carried the same error as the other instructions above quoted and did 
not clear up the clean-cut statement in the first oral instruction given, 
which was to the effect that, unless the evidence in the case showed 
actual damage, only nominal damages could be recovered. If by any 
manner of construction it could be said that the last oral instruction 
conveyed the idea to the jury that appellants were entitled to a ver- 
dict for substantial damages, it would be in direct conflict with the 
two written instructions quoted above, which were in no wise modi- 
fied or attempted to be modified by it. 

It cannot be said, under the facts in this case, that the jury could 
not have returned a larger verdict had they been properly instructed 
to the effect that the law presumes that a merchant or trader suffers 
substantial damage by having his check dishonored by a bank in 
which he has sufficient funds to meet such checks, and that it was 
unnecessary for a merchant or trader to prove damages in any specific 
or certain amount in order to entitle him to damages for a substantial 
amount. 

For the error indicated, the judgment is reversed, and the cause 
remanded for a new trial. 

McCULLOCH, C. J., and SMITH, J., dissent. 


INHERITANCE TAX ON JOINT DEPOSIT. 


In re Dolbeer’s Estate, Court of Appeals of New York, April 22nd, 1919. 123 N. E. 
Bep. 381. 


Upon the death of a husband, the entire amount of a joint 
bank deposit standing in the name of the decedent and his 





NOTE.—For other similar decisions see Banking Law Journal Digest (Second 
Edition), § 1108. 
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wife, payable to the survivor, is subject to the inheritance tax, 
where the account was created subsequent to the taking effect 
of Chapter 64 of the Laws of 1915 amending the Tax Law. 


Appeal from Supreme Court, Appellate Division, Second Depart- 
ment. 

Proceedings for the appraisal under the Transfer Tax Act of the 
estate of Frazier M. Dolbeer. Appeal from an order of the Appellate 
Division, Second Department (173 N. Y. Supp. 905), affirming a decree 
(104 Misc. Rep. 118, 171 N. Y. Supp. 364) assessing a transfer tax. 
Reversed. 

See, also, 174 N. Y. Supp. 900. 

Schuyler C. Carlton, of New York City, for appellant. 

Edward S. Clinch, of New York City, for respondent. 

PER CURIAM. This appeal presents the question: Is the entire 
amount of a joint bank account in the name of husband and wife, 
payable to the survivor, created subsequent to the taking effect of 
chapter 664 of the Laws of 1915, amending Tax Law (Consol. Laws, 
c. 60), taxable on the death of the husband? An appeal from a final 
order is not an appeal where questions should be certified as provided 
by the Code of Civil Procedure (section 190, subd. 3), and it is unnec- 
essary to answer the question certified. 

In Matter of McKelway, 221 N. Y. 15, 116 N. E. 348, L. R. A. 
1917E, 1143, it was held that, even when the joint account was created 
prior to the adoption of the statute, the transfer by survivorship was 
taxable to the extent of one-half the joint property. When the joint 
account is created subsequent to the adoption of the statute, the privi- 
lege of acquiring the entire property by the right of succession may 
be subjected to the tax on the method of acquisition. Matter of Van- 
derbilt, 172 N. Y. 69, 73, 64 N. E. 782; Matter of Keeney, 194 N. Y. 
281, 87 N. E. 428; Keeney v. Comptroller of State of New York, 222 
U. S. 525, 32 Sup. Ct. 105, 56 L. Ed. 299, 38 L. R. A. (N. S.) 1139. 
The right to take property by survivorship is the creation of law upon 
which the state may impose conditions (Matter of Downs, 167 N. Y. 
227, 60 N. E. 439, 52 L. R. A. 433, 88 Am. St. Rep. 508; Matter of 
White, 208 N. Y. 64, 67, 101 N. E. 793, 46 L. R. A. [N. S.] 714, Ann. 
Cas. 1914D, 75), if no vested or contract rights are thereby violated. 

The record does not disclose who furnished the money which was 
deposited to the joint credit. Nothing indicates that the succession 
in this case was not donative in character (Matter of Orvis, 223 N. Y. 
1, 7, 119 N. E. 88), and we may well reserve consideration of the 
application of the statute to a case where the survivor had previously 
acquired his interest for value. 

The order of the Appellate Division should be reversed, with costs 
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in this court and in the Appellate Division, and the proceeding re- 
mitted to the Surrogate’s Court for the purpose of imposing a tax in 
accordance with this opinion. 


BANK LIABLE WHERE IT PAYS CHECKS SIGNED BY 
A TRUSTEE IN BANKRUPTCY WHICH HAVE NOT 
BEEN PROPERLY COUNTERSIGNED. 


Pidelity & Deposit Co. of Maryland v. Queens County Trust Co., Court of Appeals 
of New York, April 22nd, 1919. 123 N. E. Rep. 370. 


A trustee in bankruptcy deposited funds belonging to the 
estate in the defendant bank, the bank having notice of the 
character of the deposit. Some of the checks drawn against 
the deposit by the trustee were properly countersigned as re- 
quired by General Order 29 of the General Orders in Bank- 
ruptcy. Other checks were not so countersigned and repre- 
sented misappropriations by the trustee. It was held that 
the bank was liable to the surety on the trustee’s bond for the 
amount of his misappropriations, provided it had knowledge 
or notice of the existence of General Order 29. And it was 
held that the fact that some of the checks against the deposit 
had been countersigned by the Clerk of the United States Dis- 
trict Court was sufficient to put the bank upon notice as to 
the existence of the Order. The bank was, therefore, liable. 


Appeal from Supreme Court, Appellate Division, Second Depart- 
ment. 

Action by the Fidelity & Deposit Company of Maryland against the 
Queens County Trust Company. From a judgment on an order of 
the Appellate Division (174 App. Div. 160, 159 N. Y. Supp. 954), 
reserving a judgment for plaintiff entered upon a directed verdict, 
and directing a dismissal of the complaint, plaintiff appeals. Judg- 
ment of the Appellate Division reversed, and new trial granted. 

See, also, 174 App. Div. 929, 160 N. Y. Supp. 1130. 

Eli J. Blair, of New York City, for appellant. 

Charles H. Street, of Huntington, for respondent. 

COLLIN, J. The plaintiff brings the action to recover the amount 
it was compelled to pay as surety in the bond given by Robert J. 
Peebles, as trustee in bankruptcy of William Trist Bailey, and which 
Peebles, as trustee, illegally withdrew from the defendant and appro- 
priated to his personal use. At the trial the court directed a verdict 
in favor of the plaintiff in the sum of $6,600 and interest. The Appel- 
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late Division reversed the consequent judgment and dismissed the 
complaint. 

We have concluded there was error in dismissing the complaint. 
The cardinal facts are: 


By order duly made in June, 1906, Robert J. Peebles, trustee in 
bankruptcy of William Trist Bailey, a bankrupt, was directed to 
furnish a surety company bond in a stated sum and to deposit in 
the defendant all moneys of the estate immediately upon the receipt 
of them. The bond of the trustee and of the plaintiff as surety, 
in the usual form, was responsively furnished. The evidence did 
not show that a copy of the order or bond was served upon the 
defendant. Between July 3, 1906, and June 27, 1907, the trustee 
made in the defendant 12 deposits of funds belonging to the bank- 
rupt estate. The deposit slips stated that deposits were made by 
Robert J. Peebles, trustee, and the deposits were credited to the 
account of “Robert J. Peebles, Trustee.” On the same day, July 
3, 1906, that such account was opened by the deposit of a check, 
the individual account of Robert J. Peebles in the defendant was 
charged with a withdrawal of the amount of the check. Of the 11 
checks of third persons deposited in the trustee account a part were 
payable to “Robert J. Peebles, Trustee,” and a part to “Robert J. 
Peebles.” They were apparently indorsed “Robert J. Peebles, Trus- 
tee.” A check, deposited September 13, 1906, was drawn by John J. 
O’Grady payable to himself and was indorsed: 


“Pay to tke order of Robert J. Peebles, Trustee in Bankruptcy for 
William Trist Bailey, Bankrupt. John J. O’Grady.” 


“Robert J. Peebles, Trustee in Bankruptcy for William Trist Bailey, 
Bankrupt, for deposit to the credit of Robert J. Peebles, Trustee.” 

The withdrawals from the trustee account were made between July 
17, 1906, and September 17, 1908, by fifty checks, each signed, “Robert 
J. Peebles, Trustee.” Of the 50 checks, 32, drawn and paid prior to 
September 17, 1908, were issued upon the order of the United States 
District Judge for the Eastern District of New York, and each was 
countersigned across its face, “Percy G. B, Gilkes, Deputy Clerk U. S. 
District Court Eastern Dist. of New York,” or “Richard F. Morle, 
Clerk U. S. District Court Eastern District of New York,” and each 
of 25 of the 32 had upon its face in writing, “In re Wm. Trist Bailey.” 
Three of those checks were certified by the defendant on the day of 
their date. Eight checks drawn and paid prior to September 17, 1908, 
were in the ordinary form; that is, without the countersignature or 
the statement. 

The appropriations of the trust funds by the trustee to his per- 
sonal use began on September 17, 1907, and were accomplished by 
9 checks drawn and paid within the ensuing year. Each check was 
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in the ordinary form and, with the exception of 2, was deposited 
in the individual account of Peebles in the defendant. During that 
period, one check was drawn on the account pursuant to the order 
of the court and was countersigned, “Richard F, Morle, Clerk U. S. 
District Court Eastern Dist. of New York.” There is no evidence 
that Peebles was indebted to the defendant at any time or that 
any of the moneys of the bankrupt estate misappropriated by him 
were received by the defendant in payment of any indebtedness 
to it. 

General Order 29 of the United States Supreme Court General 
Orders in Bankruptcy (18 Sup. Ct. viii) adopted and promulgated 
by that court November 28, 1898, pursuant to Bankruptcy Act July 
1, 1898, c. 541, § 30, 30 Stat. 554 (U. S. Comp. St. § 9614), is: 


“No moneys deposited as required by the act shall be drawn from 
the depository unless by check or warrant, signed by the clerk of 
the court, or by a trustee, and countersigned by the judge of the 
court, or by a referee designated for that purpose, or by the clerk 
or his assistant under an order made by the judge, stating the date, 
the sum, and the account for which it is drawn; and an entry of 
the substance of such check or warrant, with the date thereof, the 
sum drawn for, and the account for which it is drawn, shall be forth- 
with made in a book kept for that purpose by the trustee or his 
clerk; and all checks and drafts shall be entered in the order of 
time in which they are drawn, and shall be numbered in the case of 
each estate. A copy of this general order shall be furnished to 
the depository, and also the name of any referee or clerk authorized 
to countersign said checks.” 


There is no evidence that the defendant was furnished a copy of 
this rule. 

Robert J. Peebles died December 31, 1908. A substituted trustee 
compelled an accounting on the part of his administrator, which 
revealed the peculations we have stated. Under the order of the 
court the plaintiff paid (the estate of Robert J. Peebles being insol- 
vent) their amount, 

The conclusion that the facts permit and give support to the infer- 
ence that the defendant knew or ought to have known that the 
funds deposited in the trustee account were trust funds belonging to 
Peebles as trustee in bankruptcy of William Trist Bailey, is too 
manifest and indisputable to require an analytical restatement of or 
discussion concerning them. The defendant did not, however, by 
paying moneys of those funds to Peebles or crediting them to his 
individual account, through the check of “Robert J. Peebles, Trus- 
tee,” participate in the misappropriation of them by the trustee. A 
liability of the defendant did not arise from those facts. Bischoff 
v. Yorkville Bank, 218 N. Y. 106, 112 N. E. 759, L. R. A, 1916F, 1059. 

In case a copy of the General Order 29 had been furnished to the 
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defendant, or the defendant had known or ought to have known of 
its existence, prior to the payment of the checks by which the mis- 
appropriation was effected, the payment of the 9 checks would have 
made it liable for the diversion of the funds effected through them. 
The checks then would have been as to it, as they in fact were, 
incomplete and improperly drawn. American National Bank v. 
Fidelity & Deposit Co., 129 Ga. 126, 58 S. E. 867, 12 Ann. Cas. 666. 

We have concluded, with hesitation, however, that the evidence 
permitted or gave support to a finding that the defendant was charge- 
able with knowledge of the existence of the general order. It was 
charged conclusively with notice or knowledge of the adjudication 
of William Trist Bailey’s Bankruptcy and with the provisions of 
the Bankruptcy Act, including those of section 30. The adjudication 
was a judgment in rem, binding against all the world, so far as it 
determined Bailey to be bankrupt, and his property subject to admin- 
istration in bankruptcy. Manson v. Williams, 213 U. S, 453, 29 
Sup. Ct. 519, 53 L. Ed. 869; Corbett v. Riddle, 209 Fed. 811, 126 
C. C. A. 535. The evidence permits the finding, as we have stated, 
that the defendant was chargeable with the knowledge that the 
moneys in the account of “Robert J. Peebles, Trustee,” were trust 
funds arising from the bankrupt estate. The rule that a bank is 
not bound to take notice of or give heed to notations or memoranda 
upon checks, made for his personal convenience or advantage by 
the drawer, is not applicable to the countersignatures and the state- 
ment, “In re William Trist Bailey.” The statement, considered with 
the knowledge of the bank that William Trist Bailey was an adjudi- 
cated bankrupt, may be found, in and of itself, to characterize the 
nature of the funds upon which the checks were drawn. ~ It may 
indicate that the checks were given in the proceedings in the bank- 
ruptcy of Bailey, upon funds arising from the bankrupt’s estate. 
Hitchcock v. Buchanan, 105 U. S. 416, 26 L. Ed. 1078; Carpenter 
v. Farnsworth, 106 Mass. 561, 8 Am. Rep. 360; Miller v. Roach, 
150 Mass. 140, 22 N. E. 634,6 L. R. A. 71. The countersignatures 
were the formal official acts of a public officer of the bankruptcy 
court, to which must be imputed a cause and a purpose. The de- 
fendant could not assume or presume that they were made in sheer 
voluntariness or sport and without reason or effect. The acts of 
public officials do not spring from such causes. The countersigna- 
tures manifestly had a relation to the checks themselves. If unnec- 
essary or meaningless, in relation to them, they would not have 
been there. Good and practical reason for them must in the nature 
of things exist. It is difficult, if not impossible, to conceive of a 
reason for them dissociated from the completeness or validity of 
the checks. 
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The defendant as a matter of natural necessity and mental opera- 
tion was bound to be in a condition of inquiring for the cause and 
purpose of them. One who has reasonable grounds for suspecting 
or inquiring ought to suspect, ought to inquire, and the law charges 
him with the knowledge which the proper inquiry would disclose. 
Actual notice may be proved by direct evidence or it may be inferred 
or implied. Actual knowledge is not required. Actual notice 
embraces all degrees and grades of evidence, from the most direct 
and positive proof to the slightest circumstances from which a jury 
would have been warranted in inferring notice. If a person has 
knowledge of such facts as would lead a fair and prudent man, 
using ordinary thoughtfulness and care, to make further accessible 
inquiries, and he avoids the inquiry, he is chargeable with the knowl- 
edge which by ordinary diligence he would have acquired. Knowl- 
edge of facts, which, to the mind of a man of ordinary prudence, 
beget inquiry, is actual notice, or, in other words, is the knowledge 
which a reasonable investigation would have revealed. First Na- 
tional Bank of Paterson v. National Broadway Bank, 156 N. Y. 459, 
51 N. E. 398, 42 L. R. A. 139; Baker v, Bliss, 39 N. Y. 70; William- 
son v. Brown, 15 N. Y. 354; Anderson v. Blood, 152 N. Y. 285, 
46 N. E. 493, 57 Am. St. Rep. 515; Peck v. Bank of America, 16 
R. I. 710, 19 Atl. 369, 7 L. R. A. 826. In the case at bar a simple 
inquiry, by the bank of the trustee, for the reason of the counter- 
signatures, would have revealed the existence of the general order 
and of its provisions. 

The plaintiff, in virtue of the general principles of subrogation, 
has the rights of the obligee in the bond against the defendant. 
Pittsburgh-Westmoreland Coal Co, v. Kerr, 220 N. Y. 137, 115 N. E. 
465; American National Bank v. Fidelity & Deposit Co., 129 Ga. 
126, 58 S. E. 867, 12 Ann. Cas. 666. 

The judgment of the Appellate Division should’ be reversed, and 
a new trial granted; costs to abide the event. 


TIME WITHIN WHICH ACTION ON CHECK MUST 
BE STARTED. 


Colwell v. Colwell, Supreme Court of Oregon, April 15th, 1919. 178 Pac. Rep. 916. 


A check dated March 14, 1907, was not presented for pay- 
ment to the drawee bank until February 20, 1917. Pay- 
ment was refused and the payee shortly afterwards started 


NOTE.—For other similar decisions see Banking Law Journal Digest (Second 
Edition), § 1009. 
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suit against the drawer. It was held that the check had been 
outlawed by the six years’ statute of limitations. In such 
a case the statute begins to run, not on the date of the pre- 
sentment of the check for payment, but at the expiration 
of a reasonable time for making the presentment. A rea- 
sonable time for this purpose was here held to be the close 
of business hours on the day after the check was delivered 
to the payee, it appearing that the check was delivered to 
him in the city where the drawee bank was located. 


Department 1. 

Appeal from Circuit Court, Multnomah County; J. P. Kavanaugh, 
Judge. 

Action by E. K. Colwell against George L. Colwell. Judgment 
for defendant, and plaintiff appeals. Affirmed. 

The principal allegations of the complaint are here set down: 


““That on or about the 14th day of March, A. D. 1907, the de- 
fendant made his check in writing, dated on the said 14th day of 
March, 1907, payable to the order of the plaintiff herein, and deliv- 
ered the same to this plaintiff, which said check is in words and fig- 
ures following, to wit: 

**No. 680. Portland, Or., March 14, 1907. 
“*Merchants’ National Bank of Portland, Oregon: Pay to E. K. 
Colwell or order $1,500.00 fifteen hundred dollars. 
“*(Signed] Geo. L. Colwell.’ 


“That said check was presented for payment on the 20th day of 
February, 1917, to the said Merchants’ National Bank of Portland, 
Or., and payment of the same was refused, and the same was not 
paid, and the said defendant refused to honor or pay the same.” 


In addition thereto it is said that due notice of the dishonor of the 
check was given to the defendant, that it has not been paid, and 
that the face thereof is due to the plaintiff. The court sustained the 
following demurrer to the complaint: That it does not state facts 
sufficient to constitute a cause of action against the defendant, and 
that the action has not been commenced within the time limited 
by the laws of the state of Oregon. From the ensuing judgment 
the plaintiff appeals. 

Frank T. Collier, of Portland (James L. Hope, of Astoria, on the 
brief), for appellant. 

Jay Bowerman, of Portland (Fulton & Bowerman, of Portland, 
on the brief), for respondent. 

BURNETT, J. (after stating the facts as above). It will be 
observed that the check was presented for ‘payment nine years, eleven 
months, and six days, after its delivery to the payee. It was made 
in Portland, Or., and directed to a bank in the same city. Under 
these circumstances this court has laid down the rule in Matlock 
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v. Scheuerman, 51 Or. 49, 93 Pac. 823, 17 L. R. A. (N. S.) 747, and 
note, thus: 


“What is a reasonable time has been fixed by judicial decisions. 
As between the drawer and payee the rule is that, when the payee to 
whom the check is delivered receives it in the same place where the 
bank on which it is drawn is located, he may preserve recourse 
against the drawer by presenting it for payment at any time before 
the close of banking hours on the next day”—citing 2 Daniel, Neg. 
Inst. (5th Ed.) § 1090, 


A check is an instrument designed for use presently, and not for a 
permanent investment. If A. owes B. a sum of money, the latter 
must commence his action within six years; but, if A. gives his 
check to B., this does not alter the circumstances in that respect 
beyond the requirement that the holder of the check must present 
it within a reasonable time. The statute declares that, except upon 
a judgment or a sealed instrument, an action must be commenced 
within six years upon “a contract or liability express or implied.” 
L. O. L. § 6. 

This provision is for the benefit of the drawer as well as of any 
other party to a check. The instrument is one upon which a pos- 
sible action may be founded. If the holder would avail himself oi 
the benefit of the contract embodied in it, or if he would enforce 
his remedy upon it, he is bound to act within the period limited by 
law. An act necessary in this behalf is a presentment of the check 
to the bank upon which it was drawn. The law says this must be 
done in a reasonable time. 

There are many cases which hold that under all circumstances 
what is a reasonable time is a question of law for the courts. In 
respect to commercial paper, the authorities are practically unani- 
mous on the proposition that, where all the facts are ascertained, 
either by the pleadings or by special verdict, the court must decide 
the question as one of law. Discussing the subject in Goltra v. Pen- 
land, 45 Or. 254, 77 Pac. 129, treating of a case involving the present- 
ment of a claim to an administratrix, and whether or not she had 
a reasonable time within which to accept or reject it, Mr. Justice 
Bean says: 


“The more serious objection to the instruction, however, is that 
it left the question whether the defendant had a reasonable time 
after the presentation of the claim in which to allow or reject it as 
one of fact for the jury.” 


After mentioning the date of presentment as April 18, 1901, and 
the commencement of the action as September 28th following, the 
court says: 
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“* * * So that it is admitted by the record that it was almost 


six months from the time of the presentation of the claim to the 
commencement of the action; and, as there was no reason offered 
by the defendant for her delay in not passing upon the claim, the 
question as to whether she had had a reasonable time in which to do 
so was for the court, and not for the jury. ‘Generally, what is a rea- 
sonable time,’ says Mr. Justice Strahan, in Fleischner v. Kubli, 20 
Or. 328, 25 Pac. 1086, ‘when the facts are undisputed, is a question 
of law for the court.’ The same rule is stated by Mr. Justice Wol- 
verton in Howell v. Johnson, 38 Or. 571, 64 Pac. 659. 

“It is undisputed that the claim was presented to the executrix 
by the Ist of April, and was in her possession six months later, when 
the action was commenced. This was clearly a reasonable length 
of time in which to determine whether she would allow or reject it. 
The court should have so declared as a matter of law, and not left 
the question for the jury.” 

There are many cases in our own reports, such as Hindman v. 
Rizor, 21 Or. 112, 27 Pac. 13, Low v. Rizor, 25 Or. 551, 37 Pac. 82, 
Nevada Ditch Co. v. Bennett, 30 Or. 59, 45 Pac. 472, 60 Am. St. Rep. 
777, and Seaweard v. Pacific Live Stock Co., 49 Or. 157, 88 Pac. 963, 
which announce that what is a reasonable time is a question of fact 
under all the circumstances of the case. These, however, were 
equity cases. The question was, What was a reasonable time in 
which an appropriator of water could employ the same for a bene- 
ficial purpose? and the court itself decided whether the time de- 
scribed by the evidence was reasonable or otherwise. It can matter 
little in such cases whether it be treated as a question of fact or 
of law, or of mixed law and fact, because the whole controversy is 
decided by the court. It is important that the law of commercial 
paper, affecting so strongly, as it does, the business of the country, 
should be as certain as possible. Besides this, in ordinary com- 
mercial paper transactions, the essential facts are much more nearly 
uniform than in others, like, for instance, the useful application of 
water, and call for more definite standards. For such reasons, the 
decisions have narrowed the rules until the result is that, where the 
facts are admitted or established beyond dispute, the court must 
apply the law. Hence we say that, since the facts in the present 
case are admitted by the demurrer, it is for the court to say as a 
matter of law what was the reasonable time necessary to be observed. 
The case upon the record is equivalent to one where a jury had 
returned a special verdict in the language of the complaint, making 
it incumbent upon the court to render the proper judgment thereon. 

We do not decide that in all cases, without exception, the question 
of reasonable time is purely one of law. Even as affecting com- 
mercial paper, controversies about the facts often may arise, making 
the issue one of mixed law and fact to be decided by the jury under 
proper instructions by the court. The principle governing such a 
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case as this is that, when the facts are admitted or conclusively estab- 
lished, the court should declare the law resulting from those facts in 
respect to the reasonableness of the time involved. 

When, therefore, as appears on the face of the complaint before 
us, the check was delivered and accepted in the city where the drawee 
bank is situated, the reasonable time expired at the close of the next 
business day, as stated in Matlock v. Scheuerman, supra. If beyond 
that the holder delays presentment for six years, the statute of limita- 
tions, considered as one of repose, stills any effort to enforce the 
liability of the drawer. The holder cannot thus keep the check 
indefinitely as a menace to the drawer in defiance of the law requir- 
ing presentation within a reasonable time, and thus extend the 
statute of limitations ad libitum. Consequently presentment is man- 
datory, and cannot be dispensed with, so that, if more than six years 
have been allowed to lapse where all parties, including the drawee, 
are in the same city, no action can be maintained upon a presentment 
made after that time. 

The principle is thus expressed in 17 R. C. L. 727: 


“The period of time after which the right to bring suit on a check 
is usually barred is five or six years after the expiration of a reason- 
able time for presenting the check for payment.” 


It is so directly decided in Scroggin v. McClelland, 37 Neb. 644, 
56 N. W. 208, 22 L. R. A. 110, 40 Am. St. Rep. 520. The same doc- 
trine is taught in Dolon v. Davidson, 16 Misc. Rep. 316, 39 N. Y. 
Supp. 394. In that case, indeed, there was involved a statute com- 
puting the period of limitation from the time when the right to make 
a demand arose where a demand was necessary to sustain an action, 
but the court held that the enactment was no more than a codifica- 
tion of the previous rule. 

Before an action can be maintained against a drawer upon a check, 
demand for its payment must be made upon the drawee bank. Such 
demand, however, cannot be deferred indefinitely. That a demand 
necessary to support a cause of action must be made within the 
statute of limitations is taught in the cases here noted: Morrison’s 
Adm’r v. Mullin, 34 Pa. 12; Clements v. Lee, 8 Tex. 374; Thompson 
v. Whitaker Iron Co., 41 W. Va. 574, 23 S. E. 795; Codman v. 
Rogers, 10 Pick. (Mass.) 112; Palmer v. Palmer, 36 Mich. 487, 24 
Am. Rep. 605; Meherin v. San Francisco Produce Exchange, 117 
Cal. 215, 48 Pac. 1074; First National Bank v. King, 60 Kan. 733, 
57 Pac. 952; Sheaf v. Dodge, 161 Ind. 270, 68 N. E. 292; Hitchcock 
v. Cosper, 164 Ind. 633, 73 N. E. 264; Grotefend v. May, 33 Cal. 
App. 321, 165 Pac, 27; Caner v. Owners’ Realty Co., 33 Cal. App. 
479, 165 Pac. 727; Purcell Bank & Trust Co. c. Byars (Okl.) 167 
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Pac. 216; Douglas County v. Grant County, 98 Wash. 355, 167 
Pac. 928. 

The plaintiff relies on section 6019, L. O. L.: 

“A check must be presented for payment within a reasonable time 


after its issue, or the. drawer will be discharged from liability thereon 
to the extent of the loss caused by the delay.” 


—and contends that the only relief for the drawer is to recoup any 
damage he may have suffered by the delay in presenting the check. 
This provision must be taken, however, in connection with other 
equally cogent rules on the subject of limitations already noted, and 
must be constructed so that both shall stand. We conclude that the 
excerpt quoted refers to conditions and delays happening before the 
six-year period of limitations expires. Under this section, the effect 
of delay not extended beyond the statute of limitations is to release 
the drawer of a check only to the extent of the damages he has suf- 
fered; but another result is that, if presentment is postponed beyond 
the six-year period fixed by law, and no excuse for it is shown, he 
is discharged by operation of the statute of limitations. 

The plaintiff by failing to make the necessary demand on the 
bank within the statute of limitations allowed her claim on the de- 
fendant to lapse. 

The judgment of the circuit court is affirmed, 


PAYMENT OF COUNTY FUNDS ON IMPROPERLY 
SIGNED CHECKS. 


McCook County v. First National Bank of Salem, Supreme Court of South Dakota, 
April 18th, 1919. 171 NW. W. Bep. 818. 


It was the custom of the auditor and treasurer of a county 
to permit the auditor to sign checks against the county’s 
bank account with the treasurer’s name as drawer and then 
to countersign them as auditor. It was also the practice to 
permit employees in both offices to sign the treasurer’s name 
to checks and then to write on them the auditor’s counter- 
signature. The defendant bank, in which the county’s bank 
account was kept, was aware of these practices. The law 
required all checks to be signed by the treasurer and coun- 
tersigned by the auditor. The auditor signed as treasurer 
and countersigned as auditor a number of checks in payment 
of fraudulent claims, which he had filed against the county 
and appropriated the proceeds to his own use. In an action 
by the county against the bank it was held that the bank was 
not liable because the loss’ was not due to the bank’s negli- 


NOTE.— For other similar decisions see Banking Law Journal Digest (Second 
Edition), § 319. ; 
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gence in paying the improperly signed checks. The treas- 
urer had no knowledge that the checks in question were 
fraudulent and would have signed the checks had he been 
requested to do so. 


Appeal from Circuit Court, Minnehaha County; Joseph W. Jones, 
Judge. 

Action by the County of McCook and the American Surety Com-. 
pany of New York against the First National Bank of Salem. Judg- 
ment for defendant, dismissing the action, and plaintiffs appeal. 
Affirmed. 

E. H. Wilson, of Salem, Bailey & Voorhees, of Sioux Falls, and 
P: W. Scanlan, of Salem, for appellants. 

Horner, Martens & Goldsmith, of Pierre, for respondent. 

POLLEY, J. During the period of time between the first Monday 
in March, 1911, and the first Monday in March, 1915, the defendant, 
First National Bank of Salem, was one of the regularly qualified 
depositaries of the county funds of McCook county. Such funds 
were deposited in the name of the county treasurer, and, under the 
provisions of section 349, Pol. Code, since amended by chapter .159, 
Laws of 1915, and carried into the Code of 1919 as section 6888, 
could be paid out only upon checks signed by the county treas- 
urer and countersigned by the county auditor. During said period 
of time an arrangement existed between the auditor and the treas- 
urer, whereby the auditor was authorized to sign the treasurer’s 
name to checks as treasurer and then to countersign them as auditor. 
It was also the custom in said offices to permit the various em- 
ployees, in both offices, to sign the treasurer’s name to checks as 
treasurer and to countersign them with the auditor’s name as auditor. 
The legitimate claims against the county were paid by checks issued 
in this manner. This practice prevailed, not only during the period 
of time above mentioned, but both before and after said time. This 
condition of affairs was known to the defendant, and with such 
knowledge, it made a practice of honoring checks and paying out the 
county funds on checks thus indiscriminately signed. During the 
said period of time, the auditor issued a large number of fraudulent 
checks upon the various depositaries of the county, aggregating in 
all nearly $4,000, those against defendant bank aggregating $1,583, 
payable to himself, and appropriated the proceeds to his own use. 

The plaintiff American Surety Company was surety on the audi- 
tor’s bond. The auditor’s total shortage exceeded the amount of 
the bond, but, when such shortage was discovered, said company 
reimbursed the county to the extent of its liability on the bond. 
Then, claiming to have become subrogated to the rights of the 
county to the extent of the amount it had paid to the county on the 
auditor’s bond, said company joined the county in this action to 
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recover the said $1,583 from the defendant; the county, of course, 
seeking to recover the amount that had not been paid by the surety 
company, and the surety company seeking to recover the amount it 
had paid the county. 

Plaintiffs base their right of recovery solely upon the ground that 
defendant paid out the county’s money on checks that it knew had 
not been signed and countersigned by the treasurer and the auditor 
in the manner required by law. The trial court held that the de- 
fendant was not liable, and entered judgment dismissing the action. 
From such judgment plaintiffs appeal. 

Numerous questions of practice are presented on the briefs, but 
we prefer to pass these questions and decide the case on its merits. 

The money deposited in the bank by the county treasurer was 
known by the bank to constitute a trust fund, and to pay it out on 
checks known to be fraudulent or under circumstances sufficient to 
put a prudent person upon inquiry as to the purpose for which such 
money was being used would have rendered the bank liable to the 
county for any loss it might have suffered thereby. But it is not 
claimed that the bank had knowledge that any of the checks were 
for fraudulent purposes, nor is it claimed that the fraudulent checks 
were issued in a different manner, or were different in appearance, 
from the checks that were being issued in payment of legitimate 
claims against the county. 

The respective duties of the county treasurer and county auditor 
relative to the issuance of checks for the disbursement of the county 
funds are so incompatible that it is against public policy, if not posi- 
tively contrary to law, for either of them to attempt to perform the 
duties of the other. The purpose of the law is to require them to 
act as a check upon each other in the matter of paying out county 
money, and to permit either of them to perform the duties of the 
other would be to thwart the purpose of the law. But it was not the 
negligence of the treasurer in permitting the auditor to sign the 
treasurer’s name to checks that caused the loss. The bank might 
have been justified in refusing to honor checks signed in the manner 
the checks in question were signed; but, had it refused to honor 
such checks and insisted upon having them properly signed, there 
is no reason to believe that the treasurer would not have signed them. 
The treasurer had no knowledge that any of the checks that were 
being issued were fraudulent, and his signature would not have pre- 
vented the fraud. The loss was occasioned through a system of 
filing bogus and fictitious claims against the county. Whether such 
claims were originally filed by the auditor personally, or filed by 
some third party and afterward assigned to the auditor, does not 
appear from the record; but they were presented to the board of 





500 THE BANKING LAW JOURNAL 


county commissioners as genuine claims against the county and, by 
the board, allowed and warrants issued against the county in pay- 
ment thereof. Such warrants were then presented to the treasurer 
for payment, and paid in the manner above set out. At the end of 
each month the defendant bank returned to the treasurer the checks, 
including those fraudulently issued, that had been drawn against the 
county funds and cashed by defendant during said month. Such 
checks were then inspected, audited, and approved by the board of 
county commissioners, and, by said board, certified to be correct. It 
does not appear from the record just when the defalcations were dis- 
covered, but it was not until more than a year after the auditor’s 
term of office had expired. 

Under the foregoing circumstances, we do not believe that the 
defendant should be held responsible for the loss of the county funds, 
or that either of the plaintiffs is entitled to recover. It may be con- 
ceded that defendant was negligent in cashing the checks that it 
knew had been irregularly issued, and it may be conceded that it 
would have been liable to the county had such negligence caused the 
loss; but such negligence did not, even remotely, cause the loss. 
Whether the county commissioners were careless or negligent in 
auditing and allowing the bogus claims against the county it is not 
necessary to determine. But when such claims were allowed, and 
warrants issued and presented to the treasurer for payment, it was 
the duty of the treasurer, in the absence of any knowledge to the 
contrary, to issue checks against the county funds in payment 
thereof. The case of Chapman v. Inhabitants of Limerick, 56 Me. 
390, cited by the appellants in their brief, is in no sense analogous to 
this case, and what is said by the court in that case has no application 
to the facts in this case. 

As the loss suffered by the county was not occasioned by the 
negligence or dereliction of duty on the part of the defendant, it 
should not be held liable. 

The judgment appealed from is affirmed. 


BANK PROTECTED IN PAYING CHECKS. 


Poscue v. Provident National Bank of Waco, Court of Civil Appeals of Texas, Feb- 
ruary 12th, 1919. 210 S. W. Rep. 555. 


The seller and purchaser of a business agreed that the 
purchase price should be deposited in the defendant bank 
and paid out to creditors of the seller on checks signed by 
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both the seller and purchaser. The bank accepted the de- 
posit upon these terms. Later a judgment creditor of the 
seller sued out a writ of garnishment and served it upon the 
bank. The bank afterwards paid out the entire amount 
upon checks signed in accordance with the agreement. It 
was held that the bank was protected in paying these checks. 
The deposit could not be garnished as belonging to the seller 
until such creditors as he had approved by signing checks 
jointly with the buyer had been paid. 


Appeal from McLennan County Court; James P. Alexander, 
Judge. 

Suit by G, B. Foscue and others against Asa Jenkins and the Provi- 
dent National Bank of Waco, as garnishee. From judgment in favor 
of the garnishee, plaintiffs appeal. Affirmed. 

W. B. Carrington and W. L. Eason, both of Waco, for appellants. 

Sleeper, Boynton & Kendall and R. O. Stotter, all of Waco, for 
appellee. 

JENKINS, J. Asa Jenkins was engaged in the quick tire service 
business in Waco, Tex. About September 1, 1917, he sold this busi- 
ness to F. A. Denison for $900, to be paid as follows: In order to 
avoid the consequences of the Bulk Sales Law (Acts 31st Leg. c. 27), 
where notice is not given to creditors as therein provided, Denison 
agreed to deposit in appellee’s bank $900, out of which he was to 
pay the creditors of Jenkins. In order that Jenkins might pass upon 
the question as to whether parties claiming to be his creditors were 
such in fact, and in order to keep this deposit separate from Denison’s 
current account with the bank, it was agreed that this deposit should 
be made in the name of Denison & Jenkins, and that the same should 
not be paid out by the bank, except upon checks signed by both 
Denison and Jenkins. To this the bank assented, and the entire 
amount was afterwards paid out by the bank to creditors of Jenkins 
on checks signed by both Denison and Jenkins. None of these pay- 
ments were made until after the bank had been served with the writ 
of garnishment. 

Appellants obtained a valid judgment against Jenkins for $257.06, 
with interest and costs, from which no appeal was taken, and which 
was unsatisfied at the time of the trial of this case. 

A writ of garnishment was sued out in the case of appellants v. 
Jenkins, and served on the bank. The bank answered that it did 
not have any funds in its possession belonging to Jenkins at the time 
said writ was served upon it. This answer was contested by appel- 
lants. The bank at said time had in its possession the $900 above 
referred to. The court found that this money did not belong to 
Jenkins, and rendered judgment for appellee, 

The facts as hereinbefore stated are undisputed. We think that 
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the finding of the trial court upon these facts is a correct conclusion 
of law. No part of the money deposited by Denison belonged to 
Jenkins until such of his creditors whose claims he approved had 
been paid; his approval to be evidenced by his signing the checks 
jointly with Denison. Until such payments had been made, the 
money remained the property of Denison. 

Appellants’ contention is that the agreement between Jenkins, 
Denison, and the bank did not amount to an assignment for the bene- 
fit of Jenkins’ creditors, for the reason that they were not parties to 
such agreement, and had not accepted the benefits thereof prior to 
the service of the writ of garnishment. The proposition is correct. 
But the question of an assignment by Jenkins for the benefit of his 
creditors is not in this case. Jenkins did not undertake to make an 
assignment for the benefit of his creditors, and he could not have 
assigned that which was not his. He simply agreed that Denison 
might pay the purchase price of the business which he sold, by pay- 
ing such of his creditors as he approved, the balance, if any, to be 
paid to him. These payments were to be paid, and were paid, by 
Denison out of his own money, and until such payments were made 
Denison owned Jenkins nothing. The money was deposited by 
Denison for this purpose, as evidence of his good faith in promising 
to pay such debts. All of the $900 having been consumed in paying 
Jenkins’ creditors, in accordance with terms of the agreement, no 
part of same ever became the propérty of Jenkins. 

Finding no error of record, the judgment of the trial court is 
affirmed. 

Affirmed. 


INDORSEMENT ON FACE OF NOTE. 


EB. D. Fisher Lumber & Coal Co. v. Robbins et al, Supreme Court of Kansas, April 
12th, 1919. 180 Pac. Rep. 264. 


An indorsement may be written on the face of an instru- 
ment with like effect as if written on the back. Where the 
payee of a note, for the purpose of transferring it, wrote his 
name under the name of the maker, it was held that he was 
liable as an indorser. It was also held that the person to 
whom the note was transferred, having taken it for value 
before maturity and without notice of any defense- to the 
instrument, was a holder in due course. 


Appeal from District Court, Jewell county. 
Action by E. D. Fisher Lumber & Coal Company against John 
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Robbins and others. Judgment for plaintiff, and defendants appeal. 
Affirmed. 

White, Mahin & Mahin and D. F. Stanley, all of Mankato, for 
appellants. 

C. Clyde Myers, of Mankato, for appellee. 

JOHNSTON, C. J. The E. D. Fisher Lumber & Coal Company 
recovered a judgment against John Robbins for $402.59, from which 
the defendant has taken an appeal. 

It was based on a promissory note executed by the defendant Rob- 
bins to E. L. Dobbins, payable 60 days after date, with interest at 
8 per cent. per annum. Dobbins sold the note to plaintiff, to whom 
he was indebted, and in consideration of the note he was given 
credit on his debt to the extent of $150, and besides he was paid $175 
in cash, and, upon being asked to indorse the instrument, he signed 
his name on its face under that of the maker. The plaintiff trans- 
ferred the note to the Citizens’ Bank, and the bank, noticing that 
Dobbins had written his name on the face of the note, procured him 
to come in and sign it on the back. Later and after the maturity 
of the note the bank transferred it back to the plaintiff. Defendant 
set up as a defense that the note was without consideration because 
it was given for a monument purchased from Dobbins that had 
proven to be worthless, 

Upon the evidence and under the instructions of the court, it was 
found that the note was transferred by Dobbins to plaintiff in good 
faith for value before maturity and without notice of any infirmities 
or defenses. If the plaintiff was a holder in due course, the note 
was not open to the defense alleged. Defendant urges that plaintiff 
does not occupy that position because Dobbins, the payee, indorsed 
his name on the face of the instrument instead of upon its back, and 
that therefore the transfer was incomplete. There is little room for 
contention as to the character of the transfer. The instrument was 
negotiable in form, and the signature of Dobbins upon the paper was 
necessary to a transfer. The note itself indicated that the primary 
relation of Dobbins to the note was that of an indorser. He being 
the payee, an indorsement by him was not only contemplated, but 
was necessary to a transfer of title. The writing of his name there- 
fore on the instrument and its delivery to another implied a purpose 
to transfer title by indorsement to the transferee, and not the making 
of a promise of payment to himself nor to assume the liability of 
a maker. Although indorsements are customarily written on the 
back of notes, the writing of them there is not essential to a valid 
transfer. The Negotiable Instruments Act does not require it, nor 
does it specify on what part of the instrument the signature shall 
be written. It is not even required that it shall be placed on the 
instrument itself. That act provides: 
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“The indorsement must be written on the instrument itself or upon 
a paper attached thereto. The signature of the indorser, without 
additional words, is a sufficient indorsement.” Gen. Stat. 1915, 


§ 6558. 


As the indorsement was written on the instrument itself, there 
was compliance with the requirements of the act, and the relation 
of Dobbins to the instrument, together with his signature, implied 
that he signed it as an indorser and not as a maker. Kistner v. 
Peters, 7 L. R. A. (N. S.) 400, and note; 3 R. C. L. 969. If more 
was necessary to establish the relation of Dobbins to the note and 
the capacity in which he wrote his name on it, it is supplied by the 
placing of his name on the back of the instrument a few days after 
the first indorsement was made and long before it was due. 

Complaint is made of the admission of testimony to the effect that 
Dobbins had signed his name on the note in the capacity of indorser 
with the intention of transferring the title of the note to the plaintiff. 
If there had been ambiguity as to the relation of Dobbins to the 
paper, oral evidence might have been admitted to show the intention 
of the parties and his real relation to the paper, but since the note 
itself implied that he was an indorser, no oral testimony was neces- 
sary, and since the oral testimony was consistent with the tenor of 
the note and the implied relation of Dobbins, no prejudice could 
have resulted from the testimony. 

Some questions are raised as to the consideration of the note; 
but, the plaintiff being a holder in due course it is deemed to have 
been issued for a valuable consideration, and, besides, the testimony 
shows a full consideration for the transfer, in that it was transferred 
in part for a pre-existing debt from Dobbins to plaintiff and for 
money paid to him. Gen. Stat. 1915, §§ 6551, 6552. 

Although questioned, the transfer of the note from the plaintiff 
to the bank amounted to a commercial indorsement. It was an 
assignment without limitation and also as a guaranty of payment, 
and this has been held to pass title to the paper the same as a blank 
indorsement, as well as a guaranty of payment. The note being 
negotiable in form, the writing constituted a commercial indorse- 
ment which passed full title to the note free from equities as between 
the maker and the payee. Kellogg v. Douglas County Bank, 58 
Kan. 43, 48 Pac. 587, 62 Am. St. Rep. 596; Farnsworth v. Burdick, 
94 Kan. 749, 147 Pac. 863. 

The plaintiff being a holder in due course as the result of the orig- 
inal transfer, the subsequent holders acquired the rights of plaintiff, 
and took the note with like immunity from defenses, although some 
of the subsequent transfers may have been made after the note 
became due. It has been decided that: 
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“When promissory notes pass into the hands of an innocent holder 
for value before maturity all equitable defenses are cut off; and, 
although the assignee of such holder had notice of the original in- 
firmities of the notes, he takes by assignment all the rights of his 
assignor, and can recover on the notes whether he acquires them 
before or after maturity.” Underwood v. Fosha, 96 Kan. 240, 150 


Pac. 571. 
The questions discussed were raised mainly upon the instructions 


of the trial court, and these have been met without quoting the 
instructions challenged. It is enough to say that the defendant has 
no cause to complain of the instructions given, nor has he shown any 
substantial errors in the record. 

The judgment is affirmed. 

All the Justices concurring. 


LIABILITY FOR REFUSAL TO HONOR CHECKS. 


Wildenberger v. Ridgewood National Bank, New York, Supreme Court, Appellate 
Division, April llth, 1919. 175 NW. ¥. Supp. 430. 


The plaintiff, having $398.00 on deposit in the defendant 


bank, drew four checks aggregating $222.98. Before these 
checks were presented a complaint was served on the bank 
in an action by the plaintiff’s wife to recover one-half of the 
deposit. Upon presentment of the checks, the bank re- 
turned them and a clerk marked them “Account closed” by 
mistake. It was held that the bank was justified in with- 
holding payment of the checks, and that the plaintiff was 
entitled to damages by reason of the checks being errone- 
ously marked “Account closed,” but that, it not appearing 
that there was any malice on the part of the bank, the plain- 
tiff was entitled to nominal damages only. 


Appeal from Trial Term, Queens County. 

Action by Christian Wildenberger against the Ridgewood National 
Bank. From judgment for defendant, and from an order denying 
his motion for new trial, plaintiff appeals. Affirmed. 


Plaintiff appeals from a judgment of the Supreme Court, entered 
in the office of the clerk of the county of Queens on the 28th day 
of January ,1918; and from an order, entered in said clerk’s office on 
the 22d day of January, 1918, denying his motion for a new trial. 

The plaintiff, a depositor in defendant’s bank for about 8 years, 
on May 10, 11 and 14, 1917, drew four checks, aggregating $222.98. 
He had at the time a balance in his checking account of $398. Prior 
to the presentation of the checks for payment the bank was served 
with a complaint in an action by plaintiff’s wife to recover one-half 
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of the money on deposit in defendant’s bank, then standing to plain- 
tiff’s credit, as to which she claimed ownership, and demanding 
judgment that defendant bank pay said money to her. Defendant’s 
cashier, after conferring with its attorney, and upon the Iatter’s 
advice, ordered the account marked “Held, as per legal papers.” The 
checks were returned, however, marked “Account closed.” 


Argued before JENKS, P. J., and MILLS, RICH, BLACKMAR 
and JAYCOX, Jj. 

Meyer Kraushaar, of New York City (Emanuel Celler, of New 
York City, on the brief), for appellant. 

Thomas Cradock Hughes, of Brooklyn, for respondent. 

RICH, J. The trial court directed a verdict for plaintiff for nom- 
inal damages, but he claims general damage, which follows as a 
matter of law. He conceded he had suffered no actual damage, and 
he cannot be allowed punitive damages, unless he can show express 
malice, in addition to that which the law implies from the publica- 
tion of defamatory matter. Bingham v. Gaynor, 135 App. Div. 426, 
119 N. Y. Supp. 1010. Substantial damages can be awarded in 
such an action only when the bank is guilty of express or implied 
malice; i, e., where the bank, in refusing payment, acts willfully, 
without just cause or excuse, or with improper motives. Clark Co. 
v. Mt. Morris Bank, 85 App. Div. 362, 83 N. Y. Supp. 447, affirmed 
181 N. Y. 533, 73 N. E. 1133. That is not the instant case. I think 
the bank was justified in withholding payment of the checks, in view 
of the complaint which had been served upon it, and because the 
aggregate of the checks exceeded one-half of the drawing account 
balance, as to which the plaintiff in that action claimed ownership. 
The notation on the returned checks was an error of the bank’s 
clerk, and the evidence fails to show that it was actuated by malice. 
Davis v. Standard National Bank, 50 App. Div. 210, 63 N. Y. Supp. 
764, stands only for the proposition that, if the action is based upon 
a malicious and wrongful act of the defendant, resulting in substan- 
tial damages, the jury are entitled to consider, not only the actual 
money damages, but, if the effect of such damage is to produce 
mental suffering and anxiety, they are at liberty to award damages 
on that head also. 

The judgment and order should be affirmed, with costs. All con- 
cur, except 

BLACKMAR, J. I dissent. As to three of the checks there was 
no excuse for the dishonor, for the complaint of the wife demanded 
judgment for half of the account only. The remaining half, with- 
out reference to the special account, would have sufficed to pay these 
checks. The notation “Account closed” was false and unjustified. 
From this an inference of malice can be drawn. The question of 
damages should have been submitted to the jury. 
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DUTY OF BANK RECEIVING PAPER FOR COLLEC- 
TION TQ GIVE NOTICE OF DISHONOR. 


Parmerw National Bank of Beaver Falls v. People’s National Bank of Pittsburgh, ~ 
Supreme Court of Pennsylvania, January 4th, 1919. 106 Atl Rep. 311. 


The plaintiff bank, being the holder of a note, forwarded 
it to the defendant bank for collection. The defendant for- 
warded the note to its correspondent at the place where the 
note was payable and the latter presented it at maturity. 
The note being dishonored, it was protested and notices of 
dishonor sent. The notice for one of the indorsers was 
sent to the defendant bank and the defendant did not for- 
ward it to the indorser or notify the plaintiff of its omis- 
sion to do so. The indorser in question was discharged 
from liability by the failure to give him notice of dishonor 
and the plaintiff sought to hold the defendant liable for the 
amount of its loss. It was held that, in the absence of spe- 
cific instructions,-defendant was under no obligation to for- 
ward the notice to the indorser and that its failure to do this 
imposed no liability upon it. ; 

Appeal from Court of Common Pleas, Allegheny County, 

Action by the Farmers’ National Bank of Beaver Falls against the 
People’s National Bank of Pittsburgh. From a judgment sustaining 
a demurrer to plaintiff’s statement, plaintiff appeals. Affirmed. 

Argued before BROWN, C. J., and FRAZER, WALLING, SIMP- 
SON, and FOX, JJ. 

George C. Bradshaw, of Pittsburgh, Martin & Swaney, of Beaver 
Falls, and Thomson & Bradshaw, of Pittsburgh, for appellant. 

J. Roy Dickle, Wm. W. Wishart, and Wishart & Dickle, all of 
Pittsburgh, for appellee. 

FOX, J. The Farmers’ National Bank of Beaver Falls was the 
holder of a note of D. A, Nelson and David Knight for $5,000, and 
there was deposited as collateral security for its payment a note 
dated February 24, 1912, made by T. C. Hulings, payable to the order 
of T. N. Barnsdall and others, at the Second National Bank of Clar- 
ion, for a like amount. Shortly before the due date, this note was 
forwarded by the Farmers’ National Bank of Beaver Falls to its cor- 
respondent, the People’s National Bank of Pittsburgh, for collection. 
The People’s Bank of Pittsburgh forwarded it to the First National 
Bank of Clarion, and this bank, in turn, presented it to the Second 
National Bank of Clarion, where it was dishonored and protested. 
The notary public who protested the note made out separate notices 
of protest for each of the indorsers, one for the People’s National 
Bank of Pittsburgh and one for the Farmers’ National Bank of 
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Beaver Falls. These notices were mailed, the notice to Barnsdall 
being inclosed with the notice sent to the People’s National Bank 
of Pittsburgh. The People’s Bank failed to forward the notice to 
Barnsdall, nor did it advise its correspondent, the Farmers’ National 
Bank of Beaver Falls, that it had omitted to forward it to Barnsdall. 

The Farmers’ National Bank brought suit on the note given by 
Nelson and Knight to recover the sum of $5,000. This suit was de- 
fended upon the ground that the failure to give notice to Barnsdall, 
and the consequent discharge of Barnsdall as an indorser on the 
note which was held as collateral, was such negligence on the part 
of the Farmers’ Bank and its agent, the People’s Bank, that there 
could be no recovery. This defense was successful, the case being 
heard in this court and the opinion reported in 255 Pa, 455, 100 Atl. 
136, L. R. A. 1917E, 506. This suit followed; the appellant claim- 
ing that the negligence which resulted in the loss was the negligence 
of the appellee, and that therefore it was entitled to recover the 
amount of the Barnsdall note. The learned counsel for the appellant 
with frankness concedes at the outset that the law, as laid down by 
the court below in its opinion entering judgment in favor of the 
defendant, is perfectly sound. That decision was to the effect that 
the bank, in forwarding a note for collection, is the agent of the 
owner for transmission only, is not liable for negligence or default 
of its correspondents, and, if it has used reasonable care and diligence 
in selecting such agent, there is no responsibility. 

In the case of Farmers’ National Bank v. Nelson, supra, Mr. Jus- 
tice Mestrezat said, quoting the case of Merchants’ Nat. Bank v. 
Goodman, 109 Pa. 422, 2 Atl. 687, 58 Am, Rep. 728: 


“In our ‘own state the principle has, in several instances, been 
maintained that a collecting bank is an agent for transmission to a 
subagent to collect, and, when this is properly done, its duty is per- 
formed and its responsibility is at an end.” 


Section 94 of the act of May 16, 1901 (P. L. 207), provides: 


“Where the instrument has been dishonored in the hands of an 
agent, he may either himself give notice to the parties liable thereon 
or he may give notice to his principal. If he give notice to his prin- 
cipal, he must do so within the same time as if he were the holder, 
and the principle upon receipt of such notice himself the same time 
for giving notice as if the agent had been an independent holder.” 


It is clear therefore that the People’s National Bank was simply 
the agent for collection of the note held by the Farmers’ National 
Bank, and, that, having selected its own correspondent in Clarion, 
it discharged its full duty. As we view the law, it was no part of 
its duty to forward the notice to Barnsdall, and its failure to do so 
did not make it liable, provided the Farmers’ Bank of Beaver Falls 
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received actual notice of the dishonor and protest of the note. It 
is conceded that this notice was received by the Farmers’ Bank. 

But it is alleged that a further duty was imposed upon the Peo- 
ple’s Bank, namely, that it should have notified the Farmers’ Bank 
that the notice which it received in its care for Barnsdall had not 
been forwarded to Barnsdall, and that, as it did not either forward 
the notice to Barnsdall or send it to the Farmers’ National Bank at 
Beaver Falls, it was guilty of negligence. This case was disposed 
of on a demurrer to the statement of claim. The statement of claim 
nowhere sets forth that the People’s Bank of Pittsburgh was advised 
as to the residence or post office address of Barnsdall. There is no 
allegation that the Farmers’ National Bank ever instructed the Peo- 
ple’s Bank of Pittsburgh as to the address of Barnsdall. The Farm- 
ers’ Bank not only received the notice of protest, but it was advised 
in this notice that the notice for Barnsdall had been forwarded to the 
People’s National Bank of Pittsburgh. 

While it does not appear in this case as a fact, and therefore should 
not be considered, in the opinion of this court in Bank v. Nelson, 
supra, it is stated that one of the makers of the note testified that 
he had given the cashier and the assistant cashier of the present 
appellant the addresses of all the indorsers, including that of Barns- 
dall. But, leaving this significant fact out of consideration, we hold 
that there was no duty imposed upon the People’s Bank of Pitts- 
burgh to see that the indorsers received notice of protest; nor was 
it the duty of the collecting agent, in the absence of special agree- 
ment or special instructions, to forward the notice; but that duty 
lay rather upon the holder of the note, the Farmers’ Bank of Beaver 
Falls. If the Farmers’ Bank wanted its agent to perform this duty, 
it should have given instructions to its collecting agent as to the 
address of the indorsers, and its failure to do so was the proximate 
cause which resulted in the loss to the appellant. Having failed, 
also, to give specific instructions as to the address, when the appel- 
lant received notice that the note had been protested and the notice 
of protest for Barnsdall had been sent to the People’s National Bank, 
it should then have communicated with the People’s Bank to ascer- 
tain whether it had the address of Barnsdall and had forwarded the 
notice, and, if it found that the People’s Bank had no address, sup- 
plied the necessary information, in order to permit the notice to be 
forwarded, or it should have forwarded the notice of protest to 
Barnsdall itself. 

We feel that it would be imposing upon a bank acting as a col- 
lecting agency a great hardship to see that all notices of protest were 
properly delivered to the indorsers of paper which it handles simply 
for collection. 
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We are not unmindful of the fact that in the case of Farmers’ 
National Bank of Beaver Falls v. Nelson, 255 Pa. 455, 100 Atl. 136, 
L. R. A. 1917E, 506, above referred to, we said: 


“The jury found that the failure to give notice * * * to Barns- 
dall was the negligent act of the plaintiff’s agent, and, therefore, 
judgment was properly entered on the verdict for the defendant.” 


The judgment there entered was based upon the finding of fact 
by the jury, that question having been submitted to them for their 
determination. In the present instance, however, as between the 
appellant and the appellee, we are of the opinion, as indicated by 
what we have said, that there was no negligence by the People’s 
Bank, and no failure to perform a legal duty which it owed to the 
Farmers’ National Bank. From a legal standpoint the negligence 
which resulted in the loss was primarily and proximately the negli- 
gence of the appellant, and it is not entitled to recover. 

The assignments of error are overruled, and the judgment affirmed. 


DEPOSITOR’S RIGHT OF SET OFF UPON > 
INSOLVENCY OF BANK. 


Punk & Son v. Young, Supreme Court of Arkansas, March 3, 1919. 210 8. W. Rep. 143. 


Upon the insolvency of a bank a depositor, who is indebted 
to the bank on a promissory note, may set off his deposit against 
the note. He may set off not only his individual deposit, but also 
funds which he has on deposit in the bank as trustee for another 
and for which he is personally liable. 


Appeal from Circuit Court, Benton County; J. S. Maples, Judge. 

Suit by Towne Young, trustee, against Funk & Son and others. 
Judgment for plaintiff, and defendants appeal. Reversed and remanded. 

Towne Young, trustee, brought suit against Funk & Son, E. M. 
Funk and Erwin C. Funk to recover the sum of $149.40 and the accrued 
interest alleged to be due him on a promissory note. The note is 
dated April 27, 1914, at Rogers, Ark., and is signed by Funk & Son, E. 
M. Funk, and Erwin C, Funk. The face of the note was for $200, 
and was due and payable to the order of the Bank of Rogers 60 days 
after date, with interest at the rate of 10 per cent per annum from 
maturity until paid. The note had the following indorsements on 
the back of it: 





WOTE:—For other similar decisions see Banking Law Journal Digest (second 
edition), §§ 517-523. 
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“Bank of Rogers, by W. E, Talley, Pres.” 
“Paid Dec. 18—16, $100. J. R. D.” : 


“For value received I hereby assign and transfer the within note to 
Towne Young, trustee. John M. Davis, Bank Commissioner.” 


The defendant filed an answer to the complaint as follows:, 


“They deny that they are indebted to the plaintiff in the sum of 
$149.40, or in any other sum, 

“Second. Defendants, further answering, admit that on April 27, 
1914, they executed their promissory note to the Bank of Rogers for 
the sum of $200, bearing 10 per cent interest from date, and admit 
that there was indorsed as paid thereon $100, December 18, 1916. 

“Third. That on the day of July, 1914, the said Bank of 
Rogers, being insolvent, closed its doors, and was with all its assets 
taken over by John M. Davis, state bank commissioner, and the affairs 
of said bank are now in process of settlement in the Benton chancery 
court; that at the time the said bank failed defendant Erwin C. Funk 
had on deposit in said bank, subject to check, the sum of $25.06; that 
the firm of Funk & Son had on deposit in said bank subject to check 
the sum of $8.37; that there is due and owing the defendants E. M. 
Funk and Erwin C. Funk, members of the firm of Funk & Son, $33.43, 
and interest which they are entitled to have set off against the said 
note in suit. 

“Fourth. Defendant, E. M. Funk, further answering for himself, 
says that on the day of the , 19—, he, as trustee for S. 
C. Walters, deposited in said bank, for which he was personally 
responsible to S. C. Walters, on time deposit, the sum of $300; that 
at the time the aforesaid bank failed there was due and owing him as 
such trustee from said bank the sum of $300; that about July, 1914, a 
short time before the said bank closed its doors, he received from 
said bank a bank draft for $4.20, being for the interest due on the afore- 
said time deposit; that the bank failed before the draft could be pre- 
sented for payment, and defendant avers that he is entitled to have 
the same applied towards the payment of said note. 

“Fifth. That the said several sums above mentioned as owing from 
the Bank of Rogers to defendants, Funk & Son, E. M. Funk, and 
Erwin Funk, have been filed with the bank commissioner, and have 
been allowed as subsisting claims against the bankrupt estate of the 
said Bank of Rogers; that 27 per cent of said claims have been paid, 
leaving due and owing these defendants jointly 73 per cent thereof. 

“Defendants pray that the amount of the several sums unpaid and 
found due and owing these defendants as above set forth and men- 
tioned, or so much thereof as may be necessary, be allowed as set-off 
against the amount that may be found due and owing plaintiff on 
the note in suit, that the plaintiff take nothing from defendants, for 
their costs, and for all proper relief.” 

Subsequently they filed an amendment to the answer, which is as 
follows: 

“Wherein they say that on the 22d day of January, 1916, subse- 
quent to the maturity of the note sued on, plaintiff purchased from 
John M. Davis, state bank commissioner, all of the assets ofthe said 
Bank of Rogers, including the note in controversy, and defendants 
aver that plaintiff purchased the said note subject to the equities of 
the defendant.” 
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The answer was duly verified by E. M. Funk. The defendants also 
filed a motion to transfer the case to equity. The plaintiff filed a 
demurrer, which was sustained by the court. The judgment recites 
that the defendants refused to plead further, but elected to stand 
upon their answer and cross-complaint, and that the court found that 
the defendants are indebted to the plaintiff in the sum of $174.50 as 
principal and interest on the note, 

Judgment was rendered against the defendants in favor of the 
plaintiff for that amount, and the defendants have appealed. 

W. N. Ivie, of Rogers, for appellee. 

HART, J. (after stating the facts as above). The court erred 
in sustaining the plaintiff’s demurrer to the defendants’ answer and 
cross-complaint and in rendering judgment in favor of the plaintiff 
against the defendants for the amount sued for. 

In Steelman v. Atchley, 98 Ark. 294, 135 S. W. 902, 32 L. R. A. (N. 
S.) 1060, the court held that, the relation between a bank and a gen- 
eral depositor being that of debtor and creditor, if a bank becomes 
insolvent, a depositor who is also indebted to the bank may set off 
the amount of his deposit in an action by the receiver or assignee of the 
bank to recover on the indebtedness due the bank, The trend of all 
modern decisions is toward liberality in the allowance of set-offs 
in the case of insolvency of the party against whom the set-off is 
claimed to the end that only the true balance may be required to be 
paid to the representative of the estate of the insolvent. In such 
cases a receiver is not an assignee for a valuable consideration in the 
ordinary sense of that term, and by operation of law the rights and 
property of the bank passes to him precisely in the same condition 
and subject to the same equities as the corporation held them. So 
it is the well-established rule that a receiver takes the claims in favor 
of the bank subject to all the equities between the bank and its de- 
positors. See case note to Ann. Cas. 1917C at page 1188, and note 
to Ann, Cas. 1916D at page 599. Under our statutes the bank com- 
missioner takes the place of a receiver of an insolvent bank. Section 
51 of Act 113 of the Acts of Arkansas 1913, p. 462. 

It is also deducible from the authorities cited above that the assignee 
of the receiver is entitled to no greater rights than were possessed by 
the receiver. The reason is that he only purchases the rights of the 
bank, and a note or demand held by an inslovent bank against a third 
person is an asset of the bank only so far as there may be a balance 
due upon the same after deducting whatever the bank may be owing 
the person against whom the demand is held. Our statute (Kirby’s 
Digest, section 6098) provides that the defendant may set forth in 
his answer as many grounds of defense, counterclaim, and set-off, 
whether legal or equitable as he shall have. Sections 6099 and 6101 
of Kirby’s Digest defining respectively counterclaims and set-offs, 





THE BANKING LAW JOURNAL 513 


have been amended by Act No. 267 of the Acts 1917, p. 1441. As 
amended, the counterclaim may be a cause of action in favor of the 
defendants or some of them against the plaintiffs or some of them. 
A set-off may be pleaded in any action for the recovery of money 
and may be a cause of action arising either upon contract or tort. So 
the court has held that in a suit on a promissory note the parties 
may settle all matters in dispute between them, whether the respective 
causes of action grew out of the same or different contracts or whether 
they arise upon contract or arise out of some tort. Coats v. Milner, 
203 S. W. 701. 

In the application of this statute to the facts of the present case, 
it is readily apparent that Erwin C. Funk had the right to set off 
against the claim of the plaintiff the sum of $25.06, which he had on 
deposit in the bank at the time of its failure, and that the firm of 
Funk & Son had a right to set-off the sum of $7.87, which the firm 
had on deposit in the bank at the time it became insolvent. 

It therefore follows from the principles of law above announced 
that the court erred in sustaining the demurrer to the answer and 
cross-complaint of the defendants and in not allowing the set-offs 
above referred to as claimed by the defendants. For this reason alone 
the judgment must be reversed, and the cause remanded for a new 
trial. 

In the fourth paragraph of the answer the defendant E. M. Funk, 
further answering for himself, avers that at the time the bank became 
insolvent there was due and owing him as trustee from the bank the 
sum of $300, that he had deposited this sum in the bank as trustee 
for S. C. Walters and that he was personally responsible to Walters, 
for said sum. 

In Dickerson v. Hamby, 96 Ark. 163, 131 S. W. 674, the court held 
that, where the averments of an answer are incomplete, ambiguous, 
or defective, the remedy is a motion to make them more definite and 
certain. The court further held that, in determining the sufficiency 
of any pleading, every fair and reasonable intendment must be indulged 
in to support such pleading, and an answer is not: demurrable if the 
facts stated, with every reasonable inference to be drawn therefrom, 
constitute a good defense. See, also, Jonesboro, L. C. & E. R. Co. v. 
Board of Directors of St. Francis Levee Dist., 80 Ark. 316, 97 S. W. 281. 

Tested by this rule, we think that the demand of the plaintiff and 
of the defendants were mutual demands, and that, the assignee of 
the insolvent bank having sued the defendant for the collection of the 
debt due to the insolvent estate, the defendants may set off the 
debt due to them or either of them from the insolvent estate and 
account for the balance only. In other words, we think it fairly 
inferable that the language of the paragraph of the answer just referred 
to was merely descriptive of the person of the defendant Funk, and 
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did not alter the right of the depositor to have mutual claims that 
are due the bank and himself set off against each other. This view is 
strengthened by the averment that the defendant is personally liable 
for the amount so deposited by him. Michie on Banks and Banking, 
vol. 2, p. 1060, section 135 (Ib), and cases cited; Laubach v. Leibert, 
87 Pa. 55; and Miller v. Franklin Bank, 1 Paige (N. Y.) 444. 

In the last-mentioned case it was held that the public administra- 
tor of the city of New York is entitled to offset against a debt due 
from him to the bank a demand for deposits in the bank, whether 
made-in his own‘name or as public administrator. The court said 
that as between him and the bank he stood in the same situation that 
an attorney would who had deposited in the bank for safe-keeping 
the moneys collected for different clients, in one general account in 
his name as attorney, to be drawn out on his own check when called 
for. The court further said that in neither case could the bank object 
to pay the money to the depositor, or to allow it to be offset against 
a demand in favor of the bank, unless they had notice from the persons 
having an equitable claim thereon not to pay it. We think this princi- 
ple was recognized in the Bank of Hartford v. McDonald, 107 Ark. 
232, 154 S. W. 512, where the court held that a trustee with full con- 
trol over the trust funds in a bank may draw them out at his will, 
and the bank incurs no liability in permitting this to be done so 
long as it does not participate in any breach of trust resulting in any 
misapplication of the funds. 

It follows that the judgment must be reversed, and the cause will 
be remanded for further proceedings according to law and not incon- 
sistent with this opinion. 


THE RIGHT TO ENFORCE A RAISED NOTE. 


Smith, Kline & French Co. v. Freeman, Supreme Court of New Jersey, March 3, 
, 1919. 106 AtL Rep. 22. 


Where a note, after leaving the maker’s hands, is wrongfully 
raised in amount and is subsequently transferred to a holder in 
due course, the latter may enforce the note against the maker for 
the amount for which it was originally made. 


Action by the Smith, Kline & French Company against George T. 
Freeman. Verdict for defendant, and plaintiff rules to show cause 
why verdict should not be set aside. Rule made absolute. 





NOTE:—For other similar decisions see Banking Law Journal Digest (second 
edition), § 68. 
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Argued November term, 1918, before GUMMERE, C. J., and 
SWAYZE and TRENCHARD, JJ. 

Nathaniel C. Toms, of Morristown, for the rule. 

King & Vogt, of Morristown, opposed. 

TRENCHARD, J. The plaintiff sued upon a promissory note made 
by the defendant to the Guarantee Food Company, and by the latter 
transferred by indorsement to the plaintiff. The defense was that 
the note was made for $55, and was thereafter altered by the agent 
of the payee to $550 without the assent of the defendant. The ver- 
dict was for the defendant. 

We are of the opinion that the verdict was contrary to the law 
of the case as declared in the charge of the court. The trial judge 
seems to have assumed that the evidence showed conclusively that 
the note was complete and regular on its face, and was taken by the 
plaintiff, before maturity, in good faith, and for value, in the regular 
course of business, and without notice of any infirmity in the note 
or defect in title of the Guarantee Food Company. Accordingly, he 
instructed the jury that the plaintiff was a holder in due course. Of 
course, if such assumption as to the facts was right, the instruction 
was right, for it was correct in law. 3C. S. p. 3741, par. 52. 

The judge, however, considered that it was open to the jury to find 
from the evidence, if they saw fit, that the note had been altered from 
$55 to $550 by the agent of the payee, without the assent of the maker, 
before it was negotiated to the plaintiff. That question he therefore 
submitted to the jury, and in connection therewith charged that when 
a note has been materially altered, and is in the hands of a holder in 
due course, not a party to the alteration, he may enforce payment 
according to the original tenor. That was correct in law. 3 C. S. p. 
3749, par. 124. 

Finally the judge instructed the jury to determine from the evidence 
whether or not the note was altered from $55 to $550; that, if it was 
altered, the plaintiff could recover $55 only; that, if not altered, the 
plaintiff should recover $550, with due allowance for interest. 

It is therefore manifest that the verdict for the defendant was 
contrary to the law of the case as declared in the charge of the court, 
and must be set aside for that reason. 

The other reasons assigned we have not considered. 

The rule will be made absolute. 
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RIES AND CORRESPONDENCE] 


This department places at your service able legal talent 
and experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. 





CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. 
If the question relates to a check, bill of exchange, note, or other negotiable instrument, or 
to any paper or document, a copy should be sent, also copies of letters having reference to 
the transaction out of which the question arises. 


MINIMUM INTEREST CHARGE. 


Editor Banking Law Journal: New York, June 24, 1919. 


Dear Sir: Do the laws of the State of New York permit banks to make a 
minimum discount charge? In other words, can a bank make a minimum 
charge of 50 cents for discounting a note, irrespective of what the actual legal 
rate of discount would be? SECRETARY. 


Answer: We know of no statute in force in the State of New York, 
permitting banks to charge a minimum amount of interest on a loan, 
irrespective of the rate of interest thereby received by the bank. 

The taking of usurious interest is prohibited by § 370 of the New 
York General Business Law, which reads as follows: 


“The rate of interest upon the loan or forbearance of any money, 
goods, or things in action, except as otherwise provided by law, shall 
be six dollars upon one hundred dollars, for one year, and at that 
rate, for a greater or less sum, or for a longer or shorter time.” 

In this connection it should be stated that, once a note has been 
issued in good faith and at a lawful rate of interest, the payee or 
other’ holder may sell it at any rate of “discount and the transaction, 
provided it is not a mere subterfuge, is not usurious. 
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BRANCHES 
AND AFFILIATIONS 
Mercantile Bank of the 


Americas 


11 bis Boulevard Haussmann 
Paris 


Mercantile Bank of the 
Americas 
Rambla de los Estudios—Canuda 2 
rcelona 
Banco Mercantil Americano 
de Cuba 
Havana 
Banco Mercantil Americano 
de Colombia 


Bogota, Barranquilla, 
Cartagena, Medellin, Manuzales. 
Girardot, Cali, Honda 
Banco Mercantil Americano 
del Peru 


Lima, a. Chiclayo, 
Callao 


Banco Mercantil Americano 
de Caracas 

Caracas, La Guayra 

American Mercantile Bank 
of Brazil 

Para, Pernambuco 

National Bank of Nicaragua 
ange ae Leon, 


Banco Atlantida 
(Honduras) 

La Ceiba, Tegucigal 
San Pedro Sula, Puerto ez 
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MERCANTILE BANK 
OF THE AMERICAS 


An American Bank for Foreign Trade = 
{<< 
44 PINE STREET NEW YORK, “sy, 


A FOLDER 
describing our facilities will be 
sent upon request 













LONDON JOINT CITY AND 
MIDLAND BANK, LIMITED. 


Head Office : 5, Threadneedle Street, London, E. C. 2 





($5 =2£1) 
Subecribed Capital ................. 0c. cece eees $172,144,000 | 
i wie Sblaia 136,281,000 | 
Paid-Up Capital and Reserve Fund............... 71,726,000 
FRENTE TES Lae ere ay $1,674,492,000 | 
Cash in Hand and at Bank of England............ 318,781,000 | 
Money at Call and at Short Notice................ 329,045,000 
ES SE SE 308,003,000 | 
RE a en 196,246,000 
Advances on Current and Other Accounts......... 496,068,000 
Advances on War Loans......................... 71,091,000 





OVERSEAS BRANCH: 65 & 66, OLD BROAD STREET, E. C. 2 





Foreign Banking Business of Every Description Transacted 
SIR EDWARD H. HOLDEN, Bart., Chairman. 


AMERICAN FOREIGN BANKING CORPORATION LEASES 
FIVE-STORY BUILDING. 


Joining the ranks of the other international banks which are finding perma- 
nent homes in the lower Broadway section, the American Foreign Banking 
Corporation has closed its offices at No. 56 Wall Street and taken over the 
entire five-story building at No. 53 Broadway. The change was made neces- 
sary by the increasing growth of its foreign banking business with which 
the old offices were inadequate to cope. 

In its new quarters, to which the company moved June’l, three floors have 
been remodeled into quarters for the various departments of the organization. 
For the present the two upper floors will be sublet, but arrangements have 
been made to allow for expansion as the necessities of the rapidly growing 
business dictate. 

Since November 1, 1917, when the bank first opened for business at the 
Wall Street address, it has twice been found necessary to enlarge its offices 
to keep pace with its growing foreign organization and increasing capacity 
for service and usefulness to American business men extending their markets 
to the foreign trade fields. At present the company’s foreign branches are 
located in Belgium, Brazil, Cuba, Haiti, Canal Zone and Panama, and arrange- 
ments are being made to establish branches at Harbin, Manchuria and 
Manila, P. I. 

For six weeks the work of refitting the company’s new quarters for bank- 
ing offices has been under way. The main banking floor and officers’ quarters 
are on the street level with an entrance on Broadway. On the second floor 
is located the directors’ room and statistical and bookkeeping departments, 

f while the third floor will be utilized by the various departments of banking 
‘machinery, andthe officers of the department heads. 
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Den Danske Landmandsbank 


HYPOTHEK-OG VEKSELBANK 


Paid up Capital: 100 Million Kroner 
Reserves: 35 Million Kroner 
About: £7,430,000 ($36,000,000) 


COPENHAGEN (Denmark) 


Telegraphic Address, Landmandsbank. 


PROVINCIAL BRANCHES: 

Kolind Nykjébing S. | Sénderho 
Bagsvard | Fredericia _ Kors6ér Nysted Thisted 
Bandholm | Grenaa Langeskov Roslev Tolése 
Bramminge | Holbak Maribo Rédby Vejle 
Elsinore | Hurup Nakskov Saxkjébing Vestervig 
Esbjerg H6rsholm Nordby Skagen Orbak 
Eskildstrup Kallundborg Nyborg Skive 
Farum Kolding Nykjobing F. | Slangerup 


The Bank transacts every kind of legitimate Banking Business 


MANAGERS: 


E. Gluckstadt ; C. Harhoff O. Ringberg 
Emil Rasmussen, Vice-Manager 


BALANCE SHEET OF NATIONAL BANK OF SOUTH AFRICA. 


At the annual meeting of the shareholders of the National Bank of South 
Africa, held at their head office in South Africa, the balance sheet figures for 
the fiscal year showed paid up capital, $14,325,000; deposits, $202,605,000; notes 
in circulation, $15,350,000; cash assets, $51,370,000; investments, $23,875,000, all 
gilt-edged and including $15,000,000 in short term British Treasury bills writ- 
ten down to market quotations; bills of exchange, $46,050,000; liquid assets, 
$121,300,000, representing fifty-four per cent. of the bank’s liabilities to the 
public; bills discounted, loans, etc., $121,850,000. Substantial increase shown 
in all departments. Net available profit, including carried forward, $2,365,000, 
after allocating $250,000 to reduction of bank premises, which now stand at 
$3,830,000, after making full provision for bad and doubtful debts. A divi- 
dend of six per cent. and a bonus of one per cent. has been declared, absorbing, 
with dividend already paid, $1,000,000. An allocation of $250,000 to pension 
fund has been made and $1,000,000 to reserve fund, making it $5,250,000, leav- 
ing $116,000 to carry forward. Chairman surveyed mining, farming and com- 
mercial industries, dwelling at length on the progress of the latter, which now 
shows a total of upward of 5,000 factories, representing $255,000,000, giving 
employment to 114,000 people. The bank has become interested in the estab- 
lishing of the National Industrial Corporation of Africa, Ltd. The chairman 
intimated hope of the bank to inaugurate a system whereby the staff will be 
more closely identified with interests to the institution they serve. The above 
is from a cable received from the head office in South Africa by R. E. Saunders, 
their New York agent. 





The National Bank of 
South Africa, Limited 


Bankers to the Union Government in the Transvaal, the Orange 
Free State, and Natal, and to the Imperial Government 


Subscribed Capital , . $14,325,000 

With power to increase to . $20,000,000 

Paid-up Capital and Reserves $19,575,000 
Head Office: PRETORIA Generat Manacer: E. C. REYNOLDS 


London Offices: Circus Place, London Wall, E.C., 18 St. Swithin’s Lane, E.C. 
MANAGER: D. CUNNINGHAM 


London Bankers: BANK OF ENGLAND, LONDON JOINT CITY & MIDLAND BANK, LTD. 


The National Bank of South Africa’s letters of credit are 
available all over the World 


Over 
300 


Branches 
Group of Branches & Sub-Branches 


Cape Province ‘ | ys 
East Africa . ’ ) ot } A . 
a formar". DN) Go South Africa 


Nyasaland . ‘ 
Orange Free State. - 61 
Portuguese East Africa. 8 ‘ 
Rhodesia é 6 
South-West Protectorate 7 
Swaziland 

Transvaal 


MAP SHOWING LOCATION OF PRINCIPAL BRANCHES 


Banking Business of Every Description is Transacted at All Branches 


Bills on all points negotiated and collected. Letters of Credit and Drafts issued and Commer- 
cial Credits established on all Branches and Agencies of the Bank in Africa and abroad 


New York Office, 10 Wall Street, New York City, U. S. A. 


R. E. SAUNDERS, Agent 
Offers to American and Canadian banks its superior facilities for the extension of 
trade and commerce between United States of America, Africa, Australia, 
New Zealand and Tasmania 





*» FOREIGN «= 
DEPARTMENT 


WONDERS OF SOUTH AFRICAN DEVELOPMENT. 


General Survey of Scenery and Resources of the South African Union of States. 


(Written expressly for the Banking Law Journal under the direction of the Pub- 
licity Department of the South African Railways and Harbours, and all photo- 
graphs furnished by the same department.) 


Speaking generally, one may say with a fair amount of accuracy that there 
are few countries in the wor!d which offer the tourist such a variety of scenery 
as South Africa. 

3efore alludirig to those scenic varieties it will serve a useful purpose to 
recall the existing division of the South African States. Firstly, there is 
the Union, which comprises the four provinces known as the Cape of Good 
Hope and Natal (the coastal provinces) and the Transvaal and Orange Free 
State (the inland provinces). Secondly, there is the great northern territory 
named Rhodesia, which is outside the Union. .The remaining British posses- 
sions which do not come within the province of unified South Africa are the 
native territories known as Basutoland (adjacent to the Orange Free State 
and Natal) and Bechuanaland, a large desert region to the north of the Cape 
of Good Hope and to the east of the Transvaal. In brief, these are the main 
divisions of British South Africa. 

Of the states comprising the Union, the coastal provinces, Cape of Good 
Hope and Natal, contain the most picturesque varieties of scenery. Both 
provinces are mountainous, but the mountains and valleys of the Cape differ 
in essential characteristics from those of Natal. In the case of the former 
there are greater successions of lofty barriers and peaks which are often cov- 
ered by snow. Further, the verdure of the Cape is not so prolific as that of 
Natal, where the sub-tropical climate is suited to the rapid growth of vege- 
tation. It is these characteristics of mountain ruggedness, interspersed with 
the dark green colorings of growth, which are the keynote to South African 
scenery, and especially that of the coastal area. 

The civilization of the Cape is the oldest in the Union and the scenery in 
that province is frequently adorned by the human note—a truly rustic note— 
as many of the farmhouses which gracethe landscape are of great age and in 
architectural design belong to the old gabled style of the early Dutch. In 
Natal and Basutoland, which adjoins the former, the wilder and more grandiose 
varieties of scenic beauty are found. In Northeastern Natal, Zululand, the 
large sugar and rice plantations, with Asiatic labor on the soil, introduce an 
individual and Oriental touch. 

Moving inland from the coast, we find remarkable changes with the ascent 


521 





NIVLNNOW 3ATdVL GNV NXAOLAdVS 


-—] 
< 
Z 
ed 
5 
fe) 
= 
= 
< 
x 
o 
ra 
M4 
Z 


THE BA 





THE BANKING LAW JOURNAL 523 


of every few hundred feet above sea level.. The climatic conditions change 
from moist to intense dry and the appearance of the country alters accordingly. 
In the Northern Cape Province we come to a strange desert known as the 
Karroo, a region of some 100 square miles in extent. It is a vast environ- 
ment of silence and a place of deceptive mirages, with low, flat-topped hills 
almost devoid of external adornment in the form of growth. The Karroo 
bush is the only form of vegetation which exists in the desert. The roots of 
this plant descend to great depths in the earth, and the succulent nature of 
the growth affords nourishment to sheep and ostriches. Within recent years 
the ostrich feather industry has developed considerably and the large ostrich 
farms are interesting features of the southeast of the Cape Province. 

From the Karroo the country merges gradually into what is known as “the 
veld,” the large plateaux of the inland provinces, the Transvaal and Orange 
Free States. To the man or woman accustomed to town life the geographical 
immensity of the veld is hardly conceivable. Like the prairies of America 
and the bush of Australia; thé veld lands of South Africa have interesting 
characteristics and many fascinations: To those acquainted with the history 
of the advance’ of the white races in South Africa, the still loneliness of the 
veld is full of the romance of history. Over these great plains the departed 
Kaffir tribes held -d@spotic. sway and waged internecine conflicts until the 
Dutch pioneers moved up from the south, 

One of the most historical railway routes lies between the port of Durban, 
in Natal, and Johannesburg, in the Transvaal. The main line linking up these 
large centers of commerce traverses the “war area,’ where some of the most 
sanguinary events of the Anglo-Boer campaign were enacted. On the journey 
from Durban to Johannesburg the tourist is afforded an excellent opportunity 
of viewing the loftiest mountain range in South Africa—the Drakensburg 
range—where the Mont Aux Sources and Chamoagne Castle, the highest points 
in the land, are situated. The Drakensburg range, with its snow-capped ridges, 
is beautifully typical of South Africa’s inland mountains, which are wonderful 
in their variety of contour and colorings. 

Passing beyond the provinces of the Union, we come to Bechuanaland, 
which comprises mainly the large region named the Klahari Desert. A journey 
through this portion of the country abounds with interest, as it enables the 
traveler to observe the Kaffir in his natural state, living by primitive means 
in villages composed of hundreds of little thatched huts resembling bee hives. 
Cattle thrive admirably in this region, and the Bechuana tribes are in pos- 
session of large herds of stock. The desert is the home of many varieties 
of large and small game. From the scenic point of view the country does not 
offer much beautiful effect, but it has many peculiar features, and the ways 
and occupations of the native inhabitants furnish studies of absorbing interest. 


RHODESIA, 


To reach Rhodesia by rail it is necessary to pass through the eastern corner 
of the Kalahari Desert, and the transition from the bush regions to Rhodesian 
territory is a very marked one. After the glare and dust of the desert it is 
a refreshing change to enter a country where the climate is mild and invigor- 
ating. The scenery of Rhodesia is of the wild and rugged type, but different 
from that of Natal and ‘Basutoland. The granite formation plays a strong 
and individual part in Rhodesian landscape, and the hilly region known as 
the Matoppos, where the great imperialist, Cecil Rhodes, lies at rest, contains 
some of the boldest scenery imaginable. But the culminating points of all 
South Africa’s scenery is reached at the Victoria Falls, which have been 
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described by eminent geologists as one of the most remarkable physical phe- 
nomena of the world. The stupendous waterfall and its surroundings exhibit 
such an unlimited variety of natural beauty that the tourist is torn by doubts 
as to which of the many scenes is the most enthralling—whether the Main 
Falls, the Rainbow Falls, the Eastern Cataracts, the thunderous turmoil 
of the Great Chasm, the Palm Groves, the Rain Forest, or the grand 
placidity of the broad Kambesi, ere it plunges over the titanic brink to basaltic 
depths, more than 400 feet below the surface of the surrounding country. It 
must suffice to say that the Victoria Falls form a scene of exquisite beauty 
which, viewed once, is not likely to be forgotten. 

In the same way that the scenery of the veld, in the Transvaal and Orange 
Free State is enhanced by the existence of historical tradition, so in Rhodesia 
the scenic attributes of the granite-strewn plains are added to by reason of 
the fact that they are full of the romance of history. The story of the manner 
in which little bands of white settlers won “the Hinterland” from the hold 
of barbarous Kaffir tribes, such as the Matabele and Mashonas, is alive with 
interest from beginning to end, and gives one an insight into the character 
of those intrepid types of pioneer who are Britain’s empire builders. 

But Rhodesia has much more in store for the tourist in the search of historic 
things. The ruins of Zimbabwe stand preeminent amongst the antique pos- 
sessions of the Dark Continent. Opinion is divided as to the true origin of 
these ancient ruins. Some scientists ascribe their construction to the early 
Phoenicians; others, to the Caldeans or Sebeans, in the time of Solomon, King 
of Israel. The romance of Zimbabwe is depicted in Sir Rider Haggard’s 
novel, “King Solomon’s Mines,” and the ruins formed the setting of his story. 

From Zimbabwe we pass to the Khami ruins, which are within easy distance 
of Bulawayo. These ruins are not of the ancient order of Zimbabwe, but 
nevertheless they are very old, and are thought to be relics of the highest 
agricultural art attained by the South African native, an artistic height from 
which he has long since fallen and never since regained. 

To the sportsman Rhodesia offers many facilities for enjoyment. In nearly 
every district of the country large and small game are found in abundance, 
and various publications give full particulars regarding the organization of 
expeditionary parties proceeding to the game areas. 

Such in brief are a few of the chief scenic characteristics of South Africa. 


SomME REPRESENTATIVE TOWNS OF SoUTH AFRICA, 
CAPETOWN. 


Possibly there is not another city in the world as able to command so 
dramatically or retain so long the whole attention and interest of the traveler 
as the fine city of Cape Town, the legislative capital of the Union. It is sit- 
uated on the slopes of Table Mountain,. which rises like a wall of a vast 
amphitheatre from the crescent-shaped bay amidst mountainous scenery of 
unparalleled beauty; its wealth of natural charm is unable to be expressed. 
The city has at its own doors successions of changing scenery, in which 
mountain, sea and wood are blended together in superb landscapes, furnishing 
environs that, at any rate, no other city in South Africa can boast of. 

Nature has done so much for the Mother City of South Africa that there 
might be a disposition on the part of the authorities to trust mainly to the 
town’s natural advantages to secure a continuance of the prosperity it has 
so long enjoyed. But that clearly is not the view taken by the far-seeing 
members of the corporation, who, like wise and thoughtful hosts, are always 
seeking new means of adding to the pleasure of their guests. On all sides 
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there are indications of wisely-directed enterprise, and there is a growing 
desire to cater for the ever-increasing pleasure-seeking public. 

The city has been brought into line with the most modern of European 
cities; magnificent buildings are a notable feature of the place. 

Foremost among the attractions are the parks, playgrounds and odorous 
shaded groves of the mountains slopes and stately avenues of oaks and co!on- 
nades of pines. 


THE GREATER City oF CAPETOWN. 


In the same way that the larger British municipalities extend their boun- 
daries by absorbing adjoining small local authorities, the citizens of Cape- 
town have absorbed outlying suburbs by the unification ordinance of 1913, 
under which they were enabled to enclose practically the who!e of the penin- 
sula from Camps Bay on the west to Kalk Bay on the other side, extending 
for some twenty miles. With this area under their control, the civic authori- 
ties are dealing in an enterprising way. 
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Motorists’ PLEASURE GROUND. 


The peninsula of the Cape of Good Hope possesses the most romantic and 
distinctive motor drives, which afford some of the finest inspections of natural 
scenery in the world and of the most historic sights in South Africa. 


UnIQuE GEOGRAPHICAL POSITION, 


The harbor, with the great ships coming and going, is itself a popular center 
of interest and attraction. It is from here that all vessels start to every part 
of the world. All along the harbor walls and up and down the jetties is one 
great hive of industry. A glance at the map will show that Capetown occupies 
a unique geographical position, and it is probably chiefly owing to this that it 
owes its present prosperity. 

It has become a most important business center; great works have been 
built in the surrounding districts. Engineering, soapmaking and explosive 
works have been inaugurated, and thus Capetown, as well as being the head- 
quarters for the representation of most of the largest European and American 
manufacturers, is also itself a manufacturing center of considerable importance. 


TABLE Bay HARBOR. 


It is the ambition of the government to raise the port of Capetown to the 
level of a first-class harbor on the great imperial highway between the United 
Kingdom, India, Australia, New Zealand and the Far East. At the present 
time the harbor at Capetown consists of two and one-half miles of wharves, 
quays and jetties. The average depth of water is twenty-seven feet, but at 
three or four of the berths there is a draught of thirty-six feet at L. W. O. S. T. 
At the same time the authorities are considering the adoption of a complete 
scheme, involving the expenditure of £3,000,000 which makes provision to 
accommodate vessels of the largest size that may be expected to be built for 
many years to come. The total capital expenditure on Table Bay harbor to 
March 31, 1918, is £2,883,436. 


JOHANNESBURG. 


The reputation of the Transvaal as gold-producing country is now so firmly 
established that even those who live upon the Witwatersrand are apt to look 
mistily at the material side of the subject, without paying heed to the mar- 
velous natural phenomena with which they are in daily contact. The Union 
of South Africa has a valuable asset in the extensive mineral deposits, and 
considerable mining activity prevails in all the four provinces. The chief min- 
erals produced are gold, diamonds, coal, copper and tin, whilst a variety of 
base minerals, such as asbestos, graphite, magnesite, zinc, lime, salt and others 
are being produced on a smaller scale. Gold and diamond mining are by 
far the two most important industries, and the Union holds the premier 
position among gold and diamond producing countries of the world. The 
total value of the mineral output amounted to £42,745,078 for the year 1915, 
of which over £40,000,000 was contributed by the Transvaal. There are 
probably few more famous towns in the world than Johannesburg, situated 
in the center of the greatest and most wonderful gold fields in existence, viz., 
the Rand. This unique city is a marvelous example of industrial and social 
life. In little more than thirty years this town has come into existence, which, 
in industry, national wealth and municipal enterprise, compares most favor- 
ably with any great city in other parts of the world. 
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PRETORIA. 


The administrative capital of South Africa constitutes a wonderful tribute 
to the men who have built it up. During the last twenty vears Pretoria has 
risen from a dorp to a city and from the position of capital of a comparatively 
small republic to that of the administrative capital of the Union of South 
Africa. Pretoria has become a town fit to compare with any of its-size in 
the world; the natural environment of the place and its developing prospects 
are such that in a few years it will be second to none in South Africa—not, 
perhaps, in point of size, but in architectural beauty; and there are already 
many fine buildings in the capital which challenge comparison with any in 
the subcontinent. The Union Government Buildings, erected about a mile 
from the center of the town and upon which upward of £1,500,000 has been 
expended, are a most remarkable example of architecture, and which any city 
in the Empire would be proud to possess. 


DURBAN. 


Durban can fairly claim to have been beloved of the gods when her situation 
was determined, for by land and sea she holds a proud and commanding posi- 
tion amongst the cities of the world. It is a position of utility as well as 
of beauty—utility and beauty combined in respect of the broad bay which 
stretches out nobly at her feet and connects her with the great markets 
of the world. The British Empire during the last two or three decades has 
furnished some very wonderful and spectacular instances of development; but, 
on looking back over the last thirty years, it is doubtful if history has any- 
thing to show which is more wonderful or more admirable than the develop- 
ment of this beautiful town, which was commenced under the most unfavorable 
auspices. The wastes of sand of forty years ago have given place to a fine 
example of governmental and municipal enterprise, a transformation worthy 
of a magician. Visitors admit that, for beauty and excellence of public serv- 
ices, Durban is easily in the front rank of modern cities of the world, and that 
it is a wonderful and fascinating tribute to the enterprise of South African 
men and women and to the abounding natural resources of the South African 
continent. 


DurRBAN HARBOR. 


With the advent of the large steamships, Durban was called upon to com- 
pete with other ports more favorably situated from the shipowners’ point of 
view. The accommodation was inadequate, the appliances defective, and the 
entrance difficult and even dangerous. But the people of Natal proved equal 
to the occasion, and the situation was vigorously and courageously faced. 
The government consulted eminent engineers, and on their advice obtained 
parliamentary powers for, and subsequently carried out from their designs, 
great extensions and improvements in docks, harbor and appliances, the sum 
expended amounting to over £3,000,000. 

In the course of their report, the Dominions Royal Commission (July, 1914) 
made the following comment in regard to the harbor at Durban: 

“The authorities have now erected an admirable port capable of accom- 
modating the largest vessels on the Australasian route.” 

In support of this statement it is recorded that the White Star Liner 
Ceramie, 18,480 tons, was more difficult to bring into Tilbury than into Durban. 
But the harbor authorities at Port Natal are not yet wholly satisfied. Dredg- 
ing operations are kept in constant progress deepening and widening the main 
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berths and channels so as to keep pace with the growing tendency among 
shipowners to use very much larger steamers on the southern route to the 
East than has been the case hitherto. The same progressive spirit prevails 
at all the South African ports. There is berthing accommodation at Port 
Natal of 15,000 lineal feet. All the wharves are well equipped with cranage 
power and large storage sheds. Every convenient and reliable efficiency is 
provided: on the matter of railway facilities. Some of the wharves are served 
by as many as three or four sets of lines. 

The mechanical coaling appliances, situated along the quay wall, are con- 
trolled by electric power. Bunkering is carried on at all hours of the day 
and night, as required, and the rate of loading varies from 900 to 1,000 tons 
per hour. Port Natal also possesses a splendid and thoroughly equipped 
floating dock capable of raising and accommodating vessels up to 8,500 tons 
dead weight. 

Port ELizABETH HARBOR, 


There are also two other ports of great importance in the Cape Province, 
namely, Port Elizabeth and East London. 

The former is situated on the western shores of Algoa Bay. The port is 
at present furnished with iron jetties terminating in twenty-two feet of water 
at low tide, which are provided with the most modern hauling appliances. 

With the accommodation at present existing, 5,000 tons of cargo can be 
dealt with per diem. The tonnage of cargo dealt with during 1914 was 575,395 
tons and the total expenditure on the harbor to December 31, 1914, was 
£1,443,982. 

East Lonpon. 


The harbor of East London is connected by rail with all the important 
towns of South Africa and is equipped with machinery for dealing with the 
heaviest traffic. The capital expenditure on the harbor to December 31, 1914, 
was £1,657,143. 

THE INDusTRIAL PosITION. 


The present evident desire of the public in South Africa to support South 
African industries creates new conditions which, if properly taken advantage 
of by the manufacturers and the middlemen, cannot fail to revolutionize trade 
and to be instrumental in keeping in circulation in South Africa much money 
which at present is sent out of the country to pay for importations. Hitherto 
manufacturers have met with considerable difficulties, of which the greatest 
was a prejudice against all local productions. Another important factor which 
did a great deal to handicap local industry was the necessity for producing 
an article at a considerably lower cost than its imported rival, so that the 
middlemen could be compensated for the additional trouble he had in pushing 
goods against which this prejudice existed. Now that, from various causes, 
much of this prejudice has been overcome, there is a desire to enicourage the 
more extensive use of South African products. Recent years have seen an 
enormous expansion of the industries of South Africa, and to a large majority 
of the public it is a revelation that South Africa is producing or manufac- 
turing so many different articles. Last year’s trade statistics, the report of the 
Agricultural Department, and various other publications issued lately, prove 
very clearly that right up to the outbreak of war the Union was making great 
progress in spite of industrial unrest and drought. The trade returns for 1913 
broke all records. 

MINERAL PRODUCTIONS, 

The value of the gold mining industry, not merely to the Transvaal but to 

the whole of South Africa, needs but little proving. Government statistics 
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estimate the salaries and wages of all whites engaged in the production of 
gold in the Transvaal area as £7,585,361 for 1915; the sum expended on native 
and other colored labor being £6,044,821 in the same period. The mining 
companies disbursed during 1912 £9,753,751 on mining material and stores in 
the Transvaal area, and out of the whole of the £37,182,795 of gold won, 
£8,066,437 was disbursed in dividends; all of which, however, does not leave 
the country. Though all of these sums (salaries, wages, etc.) are not spent 
locally, the extent to which Johannesburg benefits cannot be far short of 
£10,000,000 annually. At the present time the gold industry runs as usual; 
the whole length of the reef is one great hive of industry, as will be seen from 
the following figures, which gave the labor force engaged: Whites, 22,941; 
colored, 222,735. 

The economic importance to the mother country, especially in this great 
world crisis, is proved by the fact that since 1884 up to the present time the 
Transvaal gold mining industry has contributed £650,000,000 to the world’s 
supply of the precious metal. During 1913, out of a total production for the 
world of approximately £95,000,000, the Transvaal yielded £35,786,917. All 
these figures show the value of the Transvaal go!d mines to South Africa, 
and give the reason why the record of their progress should have deep interest 
for all the inhabitants of every section of the subcontinent. 


DIAMONDS, 


The Union not only holds the premier position among gold but also diamond 
producing countries in the world. The value of the diamond output for 1913 
was £11,389,807. The labor employed in December, 1913 (the year prior to 
the war) in the various provinces was as follows: 


White Colored 
Transvaal 12,731 


16,210 
Orange Free State 10,379 


39,320 
COAL. 


Still another one of South Africa’s big assets is the black diamond; the 
increase of output has been phenomenal. The rapid rise of Durban, Cape- 
town and Delagoa Bay as coaling ports speaks well alike for the enterprise, 
mineral wealth and stability of the country. The number of persons employed 
in coal mines in 1913 was as follows: Whites, 1,403; colored, 24,545. 


AGRICULTURAL AND PASTORAL DEVELOPMENT. 


A most striking characteristic of South Africa is to be noted in the endless 
variety of opportunity which is afforded for the development of every branch 
of agricultural and pastoral activity. The diversity of soil and climate from 
the Cape to the Zambezi and from ocean to ocean presents to the agricul- 
turist openings for his enterprises more varied and more hopeful than can 
be found in any part of the Empire. The climate varies from temperate to 
subtropical, and in the presence of a fair and regular rainfall or adequate 
arrangements for the irrigation of land it is quite fair to say that almost every 
cultivated crop is abundantly productive in South Africa. It is found, there- 
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fore, that the leading agricultural productions are wheat, wine, fruit, tobacco, 
sugar, tea, meat, wool, mohair, hides and skins, ostrich feathers, bark, maize, 
lucerne and oats. On the whole, the agricultural wealth of the country is 
widely diffused, and we would emphasize that*this is one of the reasons 
that this industry is so precious an asset to the nation. 

The value of the asset possessed by South Africa in the shape of maize is 
realized by no one more keenly than by the Government. The Minister of 
Agriculture has recently dispatched a circular to all the farmers’ associations 
in the Union asking them to endeavor to awaken in the farmers a realization 
of the importance of the crop. In 1910 the amount of maize exported rose 
to 1,760,208 bags of 200 pounds. It is pleasing to learn that the opening of 
an export trade in this product has given a great impetus to the growing of it. 
New districts are being opened up for this cereal, but in traveling over the 
country one is impressed with the immensity of the areas, suitable for maize 
growing, which are as yet untouched by this crop. The climate is admirably 
suited to the easy production of a high-grade quality of maize in enormous 
quantities. The rainfall is amp!e if the land is properly cultivated. Owing 
to the dryness of the winters, it is possible to continue harvesting and thresh- 
ing in the field up to the very day when planting the new crop is started. 
The moisture content of the grain exported is some 5 per cent. lower than 
that of the American-grown article. With these great advantages in his favor, 
the South African farmer has good reasons for optimism as to the future of 
maize growing in that country. 


WATTLE BARK. 


Another South African production of which there is every promise of a 
very large increase in the yearly output is wattle bark, which seems in a fair 
way of becoming a leading production. As an industry, the cultivation of 
the black wattle has been in progress for about thirty years. To-day there 
are certainly not fewer than 140,000 acres under wattles, bringing in annually 
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to the growers about £300,000. The tree grows readily in most parts of South 
Africa, but it is in Natai that the industry has grown to one of large 
dimensions. The black wattle requires a properly selected site and careful 
cultivation. The hilltops and ridges are considered the best site, because 
of the mists which are formed on high lands, as it is a great absorber of 
moisture. 


Woot, Hines AND SKINS. 


The export of wools, hides and skins also all show that South Africa is 
recognized as a competitor in the markets of the world. The value of wool 
exported in 1912 amounted to £4,780,594, and that of hides and skins to over 
£2,000,000. 


OstrRICH FEATHERS. 


Undoubtedly the war chaos seriously hampered the expansion of cultiva- 
tion and production in many districts, noticeably in feathers and diamonds, 
but these setbacks are purely of a temporary character, and will pass away 
now that the war is over. The value of ostrich feathers exported from the Union 
during the year 1912 was £2,609,638, from which it will then be seen that this 
industry is of considerable importance to a large and growing section of the 
farming community. It would be a matter of interest, however, to know 
what round sum of money has come into the hands of ostrich farmers, since 
the slump in feathers set in, by the sale of lucerne hay. It has been a blessing 
to these farmers that there has been such an enormous demand for fodder. 
Instead of the ostriches running in the lucerne camps, and eating down the 
crop, the farmer has had to employ either mowing machines or hand labor 
for the cutting down of the lucerne, which has benefitted the importer and the 
colored man. If feathers do not continue to rise very appreciably, and then 
remain fairly firm, it is quite possible that farmers will continue to sell their 
lucerne, for there will be a big demand while the effects of the European war last. 


Fruit GROWING ProOsPECT. 


The prospects of the fruit growers are extremely promising. The world’s 
consumption of fruit is increasing, and South Africa is in an advantageous 
position to supply Europe with fruit during the winter, and, although the 
export of fruit is in an experimental stage, there is every indication of a 
most satisfactory result. 

SuGAR. 


Natal sugar and teas are well known to most people, the annual output of 
which exceeds £2,000,000. The progress in the production of sugar in the 
Union dates really from 1908, and the following figures show the strides made 
in production from 1908 to 1915: 


1908 1915 
112,000 


The sugar industry during the last few years has undergone many improve- 
ments both in manufacture and cultivation. 


RAILWAYS, 


One of the most striking indications of recent South African progress is 
that afforded by the railways. The change is apparent to everyone visiting 
the country after a short interval of years. 

The prime cause of the rapid development that has taken place since the 
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beginning of the century is undoubtedly the recent increase in traffic conse- 
quent upon industrial development. Closely following it in effect is the 
influence of a state control that has a definite unity of purpose. How great 
the task was of amalgamating the various provincial lines at the time of 


union will be clear from the 
fact that, combined, they to- 
day constitute the greatest 
business concern in the whole 
of Africa. Over £93,000,000 
capital has been invested in; 
roughly, £6,000,000 is annually 
earned by, and 70,000 people 
employed on, the South African 
Railways, serving an area of 
four times the size of Great 
Britain, the mileage of open 
lines being nearly 10,000. 

To recall in detail the numer- 
ous existing lines and the dis- 
tricts served by them would 
occupy more space than can be 
conveniently afforded. Need- 
less to say, all towns and 
historic places of interest to 
tourists are now accessible by 
railway in comfort and at mod- 
erate prices. One of the most 
convincing indications of South 
Africa’s industrial future is the 
zeal with which she is now im- 
proving her railway system. 


MANUFACTURE INDUSTRIES 


The development of the re- 
sources of the Union has not 
been confined to agriculture or 
mining, for we find that, in ad- 
dition, some 3,000 industrial 
factories and workshops of va- 
rious sizes, from the “one- 
man” establishment to the 
great industrial enterprise such 
as Lever Bros., are in exist- 
ence to-day, with an invested 
capital of some £40,000,000. 
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THE NATIONAL BANK OF SOUTH AFRICA, LIMITED. 


To say that the growth of the banking business of South Africa has kept 
pace with the general development of the different States of that region does 
not properly emphasize the situation. The banking business has really fos- 
tered and encouraged the commercial, transportation, industrial, agricultural 
and mining interests of the country, and in many cases served as the very 
foundation upon which their development started. The strength of the South 
African banking institutions has made possible the wonderful advancement 
which the country has shown and which is placing it among the substantial, 
progressive countries of the world. 

The national Bank of South Africa, Limited, with its branches in the 


R. E. SAUNDERS 
Agent for the National Bank of South Africa, in Charge of the New York Office 


Union of States of South Africa numbering over three hundred and its paid-up 
capital and reserves amounting to nearly $20,000,000, has since its establish- 
ment in 1891 been an important factor in the upbuilding of South African 
interests in every line of activity. Its head office is in Pretoria, the capital of 
the Union of South Africa, and it is designated officially as the bank to the 
Union Government in the Transvaal, the Orange Free State and the Natal, 
and to the Imperial Government in South Africa. It is therefore in a com- 
manding position with regard to various business affairs of the country, and is 
enabled to exercise its power and influence in the work of developing the 
great agricultural and fruit-growing productiveness of the region, along with 
the solid commercial and industrial advancement so manifest on every hand. 

The usefulness and the utility of the National Bank of South Africa, Limited, 
is extended to every branch of banking, such as the negotiation and collection 
of bills on all points, the issuing of travelers’ letters of credit and drafts, and 
the establishment of commercial credits with all branches and agencies of the 
bank in Africa and abroad. The superior facilities which it offers to American 
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and Canadian banks and the mercantile interests for the extension of trade 
and commerce between the United States and Africa commend it to them in 
the strongest possible manner. 

The New York agency is in charge of R. E. Saunders, and is located at 10 
Wall Street. Mr. Saunders has been with the bank since its establishment in 
New York in 1915. He has had nearly thirty years’ banking experience, chiefly 
in South Africa, London, New York and the European continent. Mr. Saun- 
ders has been a Fellow of the Institute of Bankers in London for many years. 
The general manager of the bank, a position which corresponds to that of presi- 
dent in this country, is Mr. E. C. Reynolds, to whose business sagacity and 
executive ability the success of the bank isso very largely due. The London office 
is in charge of Mr. D. Cunningham, an able and experienced banker, especially 
in connection with South African business. 


PARK-UNION FOREIGN BANKING CORPORATION OPEN 
FOR BUSINESS. 


The importance that the development of the foreign markets has come to 
have in the future plans of American business men and bankers is being 
constantly emphasized by the organization of banks to specialize particularly 
in the field of international banking. The newest of these institutions is the 
Park-Union Foreign Banking Corporation which formally opened its doors for 
business on June 1, at No. 56 Wall Street, New York. 

The Park-Union is sponsored by two of the largest banks in the Western 
Hemisphere, the National Park Bank of New York, and the Union Bank of 
Canada, the combined assets of which is more than $400,000,000. Among these 
prominent in the formation of the new company are some of the best known 
men in banking and finance, including Stuyvesant Fish, Cornelius Vanderbilt, 
Richard Delafield, Gilbert G. Thorne, Sir William Price, R. H. Williams, E. C. 
Hoyt, H. B. Shaw, Dr. C. A. Holder, R. O. McCulloch, Stephen Hass, W. J. 
Dawson and F. S. Appleby. 

The new international bank has been in the process of organization since 
last March when it was incorporated under the laws of New York State with 
a capital of $2,000,000 and surplus of $250,000. These figures, however, will be 
increased as the occasion demands. 

The Park-Union is the result of a visit to the Orient in 1918 of Gilbert G. 
Thorne, vice-president of the National Park Bank, and George Wilson, at that 
time first agent of the Union Bank of Canada in New York. They were 
impressed with the rich possibilities of the Far Eastern field as a market 
for American goods and the necessity for an American bank to assist busi- 
ness if it was to realize the utmost of its opportunities. The Park-Union 
was then begun. 

Dr. C. A. Holder, president of the Park-Union, was formerly vice-president 
of G. Amsinck and Company and is well known as an expert on foreign trade 
affairs and as Foreign Trade Adviser to the State Department, was instru- 
mental in straightening out many of the complications arising out of the 
British order in council which bottled up thousands of tons of American 
goods of German origin. He was for many years in the consular service of 
the United States, having been Consul at Rouen, France, and Cologne, Ger- 
many; Consul-General at Christiania, Norway, and Vice-Consul General at 
London during the first year and a half of the war. 
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T. Fred Aspden, vice-president, was formerly vice-president of the American 
Foreign Banking Corporation. He is a specialist on international banking 
matters. F. T. Short, one time second agent of the Union Bank of Canada in 
New York, is secretary and treasurer. 

For the present the activities of the Park-Union will be devoted particularly 
to the promotion of American interests in the Far Eastern field, says Dr. 
Holder. Branches have been established in Yokohama and Shanghai, and 
negotiations are under way for offices in other important world centers. 
Offices in the United States have been located at San Francisco and Seattle. 

With the opening of the Park-Union Foreign Banking Corporation a new 
personality is projected into the international banking field, yet one not 


DR. CHARLES A. HOLDER 


unknown to American business men. Charles A. Holder, president of the 
Park-Union Foreign Banking Corporation, brings to his new connection an 
experience and knowledge of foreign trade affairs possessed by few men and 
of superior value at this time, when American business is seeking expansion 
to the foreign trade fields. 

Born in New York City, Mr. Holder was for nine years a member of the 
Consular service for which he forsook the practice of his profession of 
medicine. As a result of his wide experience as a consular officer he has 
a clear insight into international trade affairs having served successively as 
United States Consul at Rouen, France; Consul General at Christiania, Nor- 
way; Consul at Cologne, Germany, and Vice-Consul General at London. His 
activities during eight years as a consular representative of the United States 
had intimately to do with the solving of international trade problems. While 
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Vice-Consul General at London during 1914, the first year of the war, his 
success in solving the complexities of European trade at that time caused his 
recall to the United States and his assignment as Foreign Trade Adviser 
to the State Department. 

During his incumbency of that office, Mr. Holder was instrumental in 
unraveling many of the complications between American business men and 
the British Government, and succeeded in obtaining the release of vast 
quantities of shipping consigned to American importers which had been tied 
up in the various European ports as a result of the order in council. 

Mr. Holder resigned as Foreign Trade Adviser July 1, 1916, to become vice- 
president of G. Amsinck and Company of New York. He severed his con- 
nections with this company in February of this year to take active charge 
of the Park-Union Foreign Banking Corporation. 


COMPARATIVE STATEMENTS OF FOREIGN BANKS. 


(From the London Bankers Magazine) 


BANK oF SCOTLAND. 


Bills Placed 
Year Deposits and Note Investments Discounted Net ; to 
ended Credit Circulation, Cash. and money and Profit. . Reserve, 
Feb. 28. Balances. at Call. Advances. etc. 
£ £ £ £ £ 
1914 19,639,635 1, 776 12,028,203 320,825 55,000 
1915 556, 5,2 11,309,582 294,099 75,000 
1916 oan a 7 d 393 i J 267,255 85,000 
1917 c 6 y 2 y ,053 A 055 ’ ,172 258,369 85,000 
1918 456,735 3 582,375 5.450,2 3,254,5 285,507 115,000 
1919 32,275, A ° 5,863, 17,678,051 a 33 312,327 145,000 
*Less Income-tax. 
LoNDON AND BRAZILIAN BANK. 
Year Deposit 
ended and Current Bills Specie and Bills Discountsand Net Divi- 
Jan. 31. . Accounts. Payable. Cash. Receivable. Loans. Profit. dend. 
£ £ £ £ 
1914 8,739,248 513,905 9,090,750 341,562 20 
1915 8,359,736 ,308,779 7,318,913 193,785 15 
1916 8,480,897 x 375,463 7,040,968 201,131 16 
1917 8,602,124 3, 99S :980,301 6,459,540 201,279 16 
1918 9,368,265 :955,406 8,124,717 238,536 16 
1919 12,313,674 :743,535 9,686,362 307,172 18 


MERCANTILE BANK oF INDIA, 


Year Current Loans To 
ended and Depost Cash and Investments. Bills and Net Div. Reserve, 
Dec. 31. Accounts. Sullion. Receivable, Advances. Profit. etc. 
£ 3 £ Y/ £ 
1913 342,655 111,499 62,000 
1914 q 477,825 101,620 44,000 
1915 x 549,45 1,098,828 100,328 60,000 
1916 830,699 133,374 65,000 
1917 J 1,024,299 176,006 71,000 
1918 . 25 ,915 1,202,669 181,112 75,000 
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Union BANK oF SCOTLAND. 


Deposits Placed 
Year and Notes in Bills Loans Net. to 
ended Current Circulation. Cash. Discounted. and Profit. . Reserve, 
April 2. Accounts. Advances. etc. 
£ £ £ £ £ 
1914 16,458,021 945,432 1,231,406 J 209,886 50,000 
1915 17,751,946 1,217,971 ‘ 225,873 20,000* 
1916 16,739,330 1,594,494 55,5 220,572 70,000 
1917 17,219,195 1,895,883 y . . a 249,830 140,000 
1918 23,648,883 2,535,731 3,163,005 279,166 130,000 
1919 26,265,016 2,987,221 3,362,649 10,640,358 5,885,432 284,349 140,000 


* But £200,000 taken from Rest Account to meet depreciation in Investments. 
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ECONOMIC CONDITIONS THROUGHOUT THE WORLD. 


Publicity Department of the Guaranty Trust Company of New York 


The several Peace Treaties have economic implications which will require many 
years to become clear. The war which they bring to an end has no precedent in 
history, and the documents are of a comprehensiveness never before approximated 
in any which men have attempted to frame and to execute. The mere affixing of 
the official seals, and the ratification by the several nations which is expected to 
follow do not, therefore, automatically usher in the new era. It is the execution 
of the treaty, and the utilization of the extra-treaty forces which are abroad in 
the world that will determine the future development of nations, and so the course 
of industry and commerce. 

In its main features, however, the treaty is explicit enough, and unless other 
forces, not comprehended, in its various clauses, change the aspect of the world, 
it is perhaps possible to state in general and qualified terms some of the outstand- 
ing features of the present economic international situation, and to indicate the 
main factors which may operate in the establishment of the new trade relations. 


REDUCTIONS OF GERMANY. 


The chief tangible overturn which the war brought about and peace confirms 
is the reduction of German mineral wealth and the corresponding increase in the 
wealth of France. Coal and iron, those two great bases of almost all modern 
industrial progress, were Germany’s in unusual measure. The strength which they 
gave was utilized in the general development of industry and the enrichment of 
her upper class. Toward this enrichment the poor paid. To keep German wealth 
growing by leaps and bounds, to maintain the military establishment which an 
erroneous trading policy made necessary, Germany added to the hardships im- 
posed by a low wage scale a tremendous burden of taxation, the evil results of 
which were camouflaged by a paternal concern with social welfare, the maintenance 
of old age pensions, and the like. 


Op Poricies UNLIKELY. 


Germany loses much of her coal and iron in the settlement. Although freed of 
the cost of maintaining an immense military and naval establishment, she must 
nevertheless pay, not alone her debts to her own people—which she may presently 
decide to repudiate, though of course without using the word—but also the indem- 
nity imposed by the Allies. She is stripped of her colonies and merchant marine 
and likewise of much of the commercial and industrial establishment she has built 
up in other countries in the past generation. She must resume operations almost 
at the beginning, and carry on her trade under the double handicap of a tremen- 
dous external debt and a vast loss of prestige. Moreover, her new Government 
cannot be expected to countenance the trade practices of the past, which, what- 
ever they offered in the way of immediate wealth to her business men, were a 
burden upon the great mass of her people. 


THe New FRANCE. 


France, before the war, was a nation whose export trade consisted largely of 
luxuries. Fine handiwork and expensive wines were the chief items. Short of 
both coal and iron, she had been forced to build up the kind of industry in which 
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quantity was never sacrificed to quality, where the skill of the individual work- 
ingman counted more than efficiency of organization or amount of output. The 
French ouvrier was a craftsman in the old sense, not the efficient and speedy 
machine specialist who is typical of American industrial ranks. To-day France 
faces a new regime, as different from the old as a’ bee from a butterfly. The 
restoration of Alsace and Lorraine and the control of the coal of the Sarre 
Valley give her an opportunity for industrial expansion in the sense in which 
that term is usually used in this country. She lost, moreover, so great a pro- 
portion of her skilled workers that she will be forced to adopt changed methods of 
production—those which, fortunately enough, are best applied to the heavier indus- 
tries. Thus it is not surprising to see the French planning to turn out an auto- 
mobile almost on a par in first cost and in operation expense with the cheap and 
popular American makes. Compare such a product with the types of motor with 
which we associate France to-day, and the changed outlook of the nation is made 
graphic. There is another force making for the development in France of an 
exportable surplus of a magnitude hitherto undreamed of. The great external debt 
can be paid, in the last analysis, only in goods. Great changes will have to be 
made in the Government’s fiscal policy, and future dependence and the future 
budgets of the country will almost surely be financed with greater weight laid 
upon taxation than upon bond issues. 


ITALy’s ANCIENT HANDICAPS. 


The Italian position, if not more difficult, is harder to state, because the changes 
which the war has brought to Italy are not so obvious as those which have come 
to France, nor can Italy, unless she receives concessions in Africa, point to any 
great natural resources which have been added to her wealth. Her chief gains 
are the removal of ancient handicaps. The Austrian threat ended with the fall 
of the Hapsburgs. The Italian frontiers have been rectified, and Italia Irredenta 
has been redeemed. To these definite, if slight, gains in territory, to the removal 
of the deadening fear of Austria, must be added two other favorable happenings. 
The first of these is the loosening of the German hold on finance and industry. 
The second is the development cf half a dozen new countries in Austria, and in 
the Balkans and Asia Minor, which Italy is in an extremely favorable position 
to serve. Should their productivity increase as many believe it will, the ancient 
commercial strength of Venice may yet be revived in new ports like Trieste o1 
Genoa. Then, too, Italy has developed resources within herself. Her industrial 
expansion during the war was tremendous, particularly in the production of 
motors and other steel products. The workmen of the Piedmont and other parts 
of Northern Italy have shown a fair degree of adaptability in adjusting them- 
selves to new conditions, and their leaders have shown great organizing power. 
Latent energies have come to light, and extensive plans for the utilization of 
the hydro-electric power in which the whole peninsula is rich have been formu- 
lated, and, in some cases at least, are being carried into execution. It would be 
absurd to ignore the industrial unrest which was the lot of Italy in the days 
when the other nations entered the war against Germany, but it is a remarkable 
tribute to the intense patriotism of the people that they were able to shake off 
that handicap and throw themselves with such power into the struggle. Italy’s 
future can thus be seen to be dependent upon the will of her people. If they 
should emerge from the war without great material gains, they will nevertheless 
come out with a keener realization of their own power, with a strengthened will, 
and an increased opportunity for the utilization of their ability. 
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BritisH Power INTACT. 


British gains are both spiritual and tangible. Chief among them might be 
placed the new imperial selfconsciousness, the realization of the profound sym- 
pathy between the mother country and the self-governing dominions—Canada, Aus- 
tralia, South Africa and New Zealand. This selfconsciousness is already taking 
practical form, notably in the formulation of the doctrine called “imperial prefer- 
ence.” In her great carrying trade, Great Britain finds her chief competitor, and 
her only unscrupulous one, almost entirely eliminated. Industrially she is intact, 
although she has found it necessary to readjust her industrial system, so that a 
greater proportion of the product as well as a voice in the management goes to 
the wage-earners. What this will mean to her trade only the future can tell. 
Throughout the neutral world British prestige is undiminished. She is, however, 
weakened in her carrying capacity, and in her ability to finance great projects in 
other lands. Granting that the burden imposed by the new industrial regime 
should not prove too great, both these handicaps may prove to be but temporary. 


The one certain fact is that British initiative and energy and courage are unshaken 
by nearly five years of war. 


PoWER AND PRESTIGE FOR JAPAN. 


Separated from the scene of the deciding struggle by half the circumference of 
the earth, it is nevertheless true that of all the chief belligerents Japan emerges 
with the greatest proportional increase of power and prestige, and the best pros- 
pect for immediate material gain. Half a century ago, Japan was an isolated and 
unimportant little country, overpopulated, and ekeing out a bare agrarian existence 
with little or no contact with the world. To-day she stands accepted as one of 
the great powers of the earth. Her industrial capacity has been doubled by the 
demands which the Far East has made upon her during the war. She is estab- 
lished in markets into which she had barely entered at the outbreak of hostilities. 
Her expedition to Siberia has given her a sort of prior right in that country when 
it is finally opened to free trading, and through the Dutch East Indies, Australia, 
British India, and other Eastern regions her goods are known and accepted as 
never before. But greatest of all must stand her new influence in China, crowned 
by the temporary heritage of the German concession in Shantung. Japan has 
been called the Great Britain of the East. Whatever of merit there may be in 
the comparison, there is no doubt that her geographical position as well as the 
temperament and ability of her people make it appear that she has barely begun 
to exert her influence upon the world of trade and industry. 


RussIA AND OTHERS. 


Of the new nations which the war has brought into being, the minor belligerents, 
and the neutrals, each has seen its economic outlook changed by the war, however 
distant it may have been, however, little concern may have been felt with its 
issues. Of most of these countries it might be said that the chief results are a 
quickening of the productive impulse, a stimulation of the desire for self-suffi- 
ciency, and independence. 

This summary covers so far the chief actors in the world’s drama, with two 
exceptions, both of them notable. The first, of course, is Russia, whose present 
status is beyond definition, and whose outlook seems most lacking in promise. 
And yet it would not be going too far to say that every trading nation in the 
world looks upon Russia as a probable market for a great number of products, 
and as a possible outlet for surplus capital and organizing ability. With the needs 
of Russia as great as they are, with the need on the other hand of commercial 
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resuscitation which the war has brought about, it would seem beyond belief that 
Russia should be withheld much longer from participation in the impending era 
of industrial expansion. 


PosITION OF THE UNITED STATES. 


To place the United States in economic and financial relation to the various 
developments outlined above, it must be remembered in the first place that before 
the war the United States, despite its growing foreign trade, was still more of 
an agricultural than trading nation. The world in those days iooked to us more 
for raw materials than for manufactured products. Except for certain special- 
ties, there were few lines in which we did not hold second, third, or fourth place, 
with England, Germany, France, Italy, or Belgium leading the procession. We were 
importing capital, and exporting goods to pay for it. Financially we were domi- 
nated by Europe, though not to a tremendous extent. We followed the European 
lead, and rarely ventured on our-own initiative into the field of foreign exploitation. 

To-day the situation is changed to an extraordinary degree, We have liquidated 
our indebtedness and in addition have invested in Europe to the extent of some 
ten billion dollars. We have acquired a marine tonnage second only to that of 
England, and a shipbuilding capacity much greater than hers. We have goods to 
export in great quantities, and our private capital, grown used to large operations 
during the war, is showing a tendency to trust itself beyond the borders of the 
country. Judged by figures, we have become the financial center of the world, and 
the nations look to us for the capital which is the great need of the time. It is 
an interesting outcome of the war that by the lending of our assistance to a good 
cause we have been enriched in enterprise, in spirit, and to no small degree in 
actual wealth. 


Derr AS STIMULUS TO TRADE. 


These then are some of the outstanding economic features of the world which 
is now facing an era of peace. The most casual student cannot fail to see that 
the nations of the Allies, having eliminated or at least reduced their chief com- 
petitor, are likely to increase their trade to the extent to which that of Germany 
is decreased, plus much of the additional consuming capacity which the world will 
develop in the ensuing years. Granted a rapidly improving morale, the debts 
which they have assumed in waging the war, while vastly greater than any which 
have hitherto been chronicled, cannot be called overpowering. Most of the debts 
are internal, that is, are owed to persons in lands controlled by the debtor govern- 
ments. Their payment will not mean the impoverishment of the nations. The 
external debts will inevitably be a stimulus in the forthcoming pursuit of foreign 
markets. Moreover, except in a few regions, the mines, the fields, and the facto- 
ries are intact. There has been a loss in man-power, but it is probably very nearly 
balanced, from a purely economic point of view, by the improvement in productive 
methods which has come about. 

It will have been noted that all the countries of the world are laying great stress 
upon the development of their foreign trade as a means of regaining their finan- 
cial stability. Whatever this may mean in future commercial rivalry, in friction 
and jealousies, it cannot fail to extend the markets of the world, to bring a 
higher degree of civilization to the countries whose trade is the prize. More- 
over, there will exist, in the League of Nations, an instrumentality tending to pre- 
vent economic rivalries from extending into the sphere of military action. The 
war, if it has taught any one fact, has proved to the world its economic inter- 
dependence. Debtor nations cannot afford, and creditor nations cannot allow 
developments such as those which brought about the upheaval that is now subsiding. 





AN EXCELLENT SYSTEM OF ADVANCEMENT. 


In these days of demand for superior service on the part of banks, it is refresh- 
ing to take note of an institution which recognizes the distinct advantage to its 
own welfare to render the service which the people want. This condition is 
reflected in a policy of rewarding efficient employees with promotion and advance- 
ment, and that in turn makes possible the heightening of the service of the bank. 
That is a plain, indisputable proposition. 

One of the latest evidences of the observance of such a policy is found in the 
action of the board of directors of the United States Mortgage and Trust Com- 
pany of New York on June 17, 1919, when Henry L. Servoss was elected vice-presi- 


HENRY L. SERVOSS 
Vice-President and Secretary 


United States Mortgage and Trust Company 


dent and secretary, Chauncy H. Murphy vice-president and treasurer, and Arthur W. 
Keevil assistant secretary. Practically the entire business career of each man has 
been spent in the service of the United States Mortgage and Trust Company, and 
the advancement of each one is therefore a just recognition of efficient service. 
Mr. Servoss entered the bank in 1896 as messénger, from which position he rose 
successively through the lines of promotion to teller, cashier and manager of the 
Seventy-third Street branch, and was elected assistant treasurer in 1908. Later 
he was promoted to the position of secretary, which he held until he became vice- 
president. His experience in handling the out-of-town correspondence of the com- 
pany has given him a wide and favorable acquaintance among the bankers through- 
out the country, which has been augmented and strengthened by his representations 
of the company at various conventions, and the further fact that he has personal 
supervision of the publicity department. He is also vice-president of the United 
States Safe Deposit Company, an affiliated institution. He is a member of the 
Lawyers’ Club, the Baltusrol Golf Club, New York Historical Society, and others. 


547 





THE BANKING LAW JOURNAL 


CHAUNCEY H. MURPHY ARTHUR W. KEEVIL 
Vice-President and Treasurer Assistant Secretary 
United States Mortgage and Trust Company 


Mr. Murphy became connected with the company in 1902, and soon afterward 
was made assistant manager of the One Hundred and Twenty-fifth Street branch. 
He was later advanced to the position of manager of the branch, and still later 
became a member of the force in the main office on Cedar street. He has taken 
an active part in loans and reorganization matters of the company and has gained 
a thorough knowledge of the affairs of different bodies brought into association 
with the company through those channels. He is a Princeton man, class of 1900, 
is a member of the Princeton University Club, Bankers’ Club, Oakland County 
Club, and resides at Douglaston, Long Island. He is at present on an extended 
trip through the West. 

Mr. Keevil became connected with the mortgage department of the company 
in 1902 and has become an efficient man in that branch of the service. He was 
promoted to the position of assistant manager and then manager, where he 
remained until he was elected assistant secretary. 


OPENING OF THE BIG BANK IN ST. LOUIS. 


The big bank combination in St. Louis has begun business on a scale com- 
mensurate with its bigness and its importance in the banking world. Friend 
Holderness, in a private letter, tells us that 18,350 visitors and depositors 
swarmed into the bank, and that the whole building looked like a great flower 
garden. On that day 200 new savings accounts were opened, and the record 
of the commercial department had not been completed. 

The First National Bank in St. Louis is not merely a combination of bank 
capital and resources; it is the union of business brains and skill that make 
colossal enterprise possible in this great big country of ours. 
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MEETING TRADE EXPANSION. 


Following the trend of the times which is developing in the constantly 
growing disposition among business men and bankers to prepare to meet 
the coming trade expansion movement, the Bank of British West Africa 
has moved from its old offices at No. 6 Wall Street and taken larger quarters 
at No. 100 Beaver Street, where it will occupy the entire ground floor. This 
is of particular significance as it is taken as a forecast of a strenuous bid 
for American business from the markets of North and West Africa. 

The Bank of’ British West Africa is the strongest of the British banks 
operating in the British Crown Provinces of West and North Africa and 
has a wide organization throughout Egypt, Morocco, Canary Islands, Gambia, 
the French Ivory and Gold Coasts and Ashanti, Togoland, Nigeria and 
Fernando Po. The change from its old offices in Wall Street, which it has 
occupied for many years, is therefore significant of the future. 

R. R. Appleby, agent of the bank of this city, is especially optimistic of 
the African British Crown Provinces. Besides being potentially the richest 
undeveloped colonial possessions of Great Britain, he declares them even 
in their present state of undevelopment to be immensely rich, especially 
in the products of the soil, all of which are now grown in their natural 
state without attempt at intensive cultivation. The Gold Coast Colony, says 
Mr. Appleby, is the largest cocoa producing country in the world. The 
crop last year was in excess of $35,000,000, and was controlled entirely by 
natives. 

Efforts are being made throughout the colonies to develop and control 
their natural resources. The British Government is taking an active interest 
in this regard and new railways are being constructed to inland points that 
they may have direct connections with their markets. In Nigeria railways 
are being built through the coal fields, thus making available the vast coal 
deposits which are said to equal in quality second-class Welsh steam coal. 

Nigeria, besides being a vast territory, half as large again as the German 
Empire, is tremendously rich in natural resources. It is estimated*that on the 
upland plateaus more than 15,000,000 head of cattle are pastured, while Kano, 
a city of more than 250,000 population, is the center of the hide, skin and 
leather industry of the territory. 


ANOTHER BIG INSTITUTION CREATED BY CINCINNATI 
MERGER. 


Cincinnati becomes the home of one of the biggest financial institutions in 
the country through a deal by which the Fifth-Third National Bank and the 
Union Savings Bank and Trust Company are closely affiliated in interest and 
ownership. 

While both banks will continue to operate as separate institutions, they 
will be controlled and directed under one policy and will be able to act 
together on large financial matters. 

The joint institutions will have a capital of $4,200,000, surplus and undivided 
profits of $5,262,000, and total resources of more than $77,000,000. 

Charles A. Hinsch, president of the Fifth-Third National Bank, becomes 
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president of the Union Savings Bank and Trust Company as well as remain 
president of the Fifth-Third, and will be the dominating factor in both 
institutions. 

The Cincinnati Enquirer says the deal, which is one of the most important 
transactions ever consummated in Cincinnati banking, was negotiated by 
Charles A. Hinsch, president of the Fifth-Third, and Jacob G. Schmidlapp, 
chairman of the board and controlling factor in the Union Savings Bank and 
Trust Company. 

Jacob G. Schmidlapp retires as chairman of the board of the Union. Clif- 
ford B. Wright, president of the Union Savings Bank, becomes chairman of 
the board. 

The Security Savings Bank and Trust Company, recently acquired by the 
Fifth-Third interests, will be absorbed by the Union Savings Bank and Trust 
Company. Its present quarters on West Fourth street will be operated as a 
branch of the Union. 

The deal does not involve any purchase of stock or assets. It is put 
through on an exchange-of-stock plan by which stockholders of the Fifth- 
Third National Bank give up part of their Fifth-Third holdings and acquire 
part of the Union Savings Bank stock, while stockholders of the latter insti- 
tution acquire part of the stock of the Fifth-Third and give up part of their 
holdings in the Union. 

On the basis of exchange agreed upon Fifth-Third stockholders become the 
majority interest in each institution. 

The capital of the Fifth-Third is $3,000,000 and of the Union Savings Bank 
and Trust Company $1,000,000. 

Following are the officers of the Fifth-Third National: Charles A. Hinsch, 
president; Casper H. Rowe, vice-president; Edward A. Seiter, vice-president; 
Monte J. Goble, vice-president; Louis G. Pochat, vice-president; Stacy B. Rankin, 
vice-president; Charles T. Perin, vice-president; William A. Hinsch, vice-presi- 
dent; Charles H. Shields, cashier; Lewis E. Van Ausdol, assistant cashier; 
Frederick J. Mayer, assistant cashier; Samuel McFarland, assistant cashier; 
Edward A. Vosmer, assistant cashier; G. William Gale, assistant cashier. 


DEATH OF JOHN L. DANIELS OF BUFFALO. 


The following resolution was adopted by the board of directors of the 
Bank of Buffalo in connection with the death of Mr. Daniels: 


“John L. Daniels entered the employ of this bank in April, 1883. By untir- 
ing industry, cheerful, willing service and strict integrity he steadily rose in 
rank. In December, 1897, he was appointed cashier. In January, 1913, he 
was elected a director. 

“To an unusual degree, often at the expense of his own personal interests, 
he was faithful to his official duties. His pure fidelity rarely has been equalled; 
it could not be excelled. He was a valued associate, a staunch friend. 

“Resolved, that the above minute be spread upon our records and that a 
copy be sent to his family.” 
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investment organization at your elbow. TO BANKS 


The National City Company 


National City Bank Building New York 


Uptown Office: 514 Fifth Avenue, at 43rd Street 


Get in touch with these men. Keep 


CORRESPONDENT OFFICES 


Avzany, N. Y. Dayton, On10 Newark, N. J. 
Ten Eyck Bldg. Mutual Home Bidg. 790, Broad St. 
ATLANTA, Ga. Denver, Coro. New Orveans, La. 
Trust Co. of Ga. Bldg. 718 17th Street il Baronne St. 
ATLANTic Crry, N. J. Derrort, Mics. Omana, Nes. 
Chalfonte Block, 147 Griswoid Street 1136 First Natl. Bank 
1225 Boardwaik Hartrorp, Conn. Bldg. 
Conn. Mutual Bidg. PHILADELPHIA, Pa. 
INDIANAPOLIS, IND. 1421 Chestnut Street 
Savings & Prrrspurcn, Pa. 
Trust Bidg. Farmers Bank 
Kansas Crry, Mo. PORTLAND, ME. 
1017 Baitimore Ave. Union Mutual Bldg. 
Los ANGELEs, CAL. PORTLAND, ORE. 
607 So. Spring Street Railway Exchange Bldg. 
CINCINNATI, OHIO MILWAUKEE, Wis, Provipence, R. I. MonTREAL, CANADA 
Fourth Natl. Bk. Bldg. First Nati. Bank Bidg. Industrial Trust Bldg. 74 Notre Dame St. West 
CLEVELAND, OHIO MINNEAPOLIS, MINN. Ricumonp, VA. Toronto, CANADA 
Guardian Bidg. Builders’ Exchange Bidg. 923 E. Main St. 10 hing St., East 


Bonds Short Term Notes Acceptances 
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THE BANKING LAW jOURNAL 


COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, re- 
ported to the New York Clearing House for the week ending July 13, 1918, and 


July 12, 1919: 


Members of Federal 
Reserve Bank 


k of New York 


k of the Manhattan Co... 


Merchants National 
Mech. & Metals Nat 
Bank of America 


National City Bank 
Chemical National Bank 
Atlantic National 


Nat. Butchers & Drovers.... 


American Exchange Nat 


National Bank of Commerce. 


Pacific B 

Chatham & Phenix Nat 
Hanover National 
Citizens National 


Metropolitan Bank 
Corn Exchange 
Importers & Traders 
National Park 

East River National 


Second National Bank 
First National 

Irving National 

N. Y. County Nat 
Continental 


Chase National 


Commercial Exchange...... 
Commonwealth Bank 
Lincoln National 


Garfield National 
Fifth National Bank 
Seaboard National 
Liberty N 

Coal & Iron National 


Union Exchange Nat 


Nassau Nat. Bank Bklyn.... 


Columbia Bank 


State Banks not 
Members of Federal 
Reserve Bank 


Greenwich Bank 


Bowery B 
N. Y. Produce Exch 


Eh cnctorcetunees o 


Loans and 


Discounts 
Average 
1918 


32,115,000 


582,843,000 
74,424,000 
15,607,000 

2,947,000 

115,527,000 


340,669,000 
14,606,000 
88,843,000 

130,439,000 
45,369,000 


27,466,000 
107,159,000 
35,279,000 


2,866,000 


19,206,000 
273,375,000 
97,841,000 
10,544,000 
6,047,000 


284,756,000 


Loans and 
Discounts 
Average 

1919 


$54,248,000 
65,133,000 
36,469,000 
160,955,000 
34,417,000 


4,306,000 
135,352,000 


404,490,000 
18,525,000 
113,891,000 
131,665,000 
43,103,000 


52,578,000 


16,664,000 

5,380,000 
24,095,000 
52,932,000 


Legal Net 
Deposits 
Average 

1918 


$35,143,000 
54,605,000 
20,066,000 
150,062,000 
25,983,000 


556,293,000 
58,371,000 


260,514,000 
17,837,000 


11,172,000 
12,915,000 


4,381,000 
21,547,000 
28'923,000 


Legal Net 
Deposits 
Average 

1919 


27,774,000 


640,379,000 
65,527,000 
16,532,000 

3,892,000 

104,940,000 


292,335,000 
19,415,000 


10,192,000 


17,312,000 
142,747,000 
116,600,000 

12,648,000 

6,983,000 


301,785,000 
19,072,000 
6,951,000 
8,211,000 
16,864,000 


13,787,000 





